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PART I: SEMINAR MATERIALS 

Agenda and Curriculum Overview 

TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 

DAY 1 (8:30 A.M. - 5:00 P.M.) 

Module 1: Welcome 

Module 2: Overview of Title IX and Clery Act and Institutional Obligations 
Module 3: Community Coordination 

Module 4: The Culture in Which We Live: Understanding the Rape Narrative 
Module 5: Impact of Language 

DAY 2 (8:30 A.M. - 5:00 P.M.) 

Module 6: Understanding the Effects of Trauma 

Module 7: Sexual Assault First Response: First Impressions Matter 

Module 8: Interviewing the Complainant 

Module 9: Overcoming the Complexities of Sexual Violence: Offender Realities 

DAY 3 (8:30 A.M. - 5:00 P.M.) 

Module 10: Interviewing the Respondent 
Module 11: Sexual Assault: Investigative Strategies 
Module 12: Report Writing and Assessment 

DAY 4 (8:30 A.M. - 5:00 P.M.) 

Module 13: Adjudication: Protecting Complainants, Promoting Accountability, Respecting Rights 
Module 14: Adjudication: Appeals and Logistics 

Module 15: Mandatory Training to Comply with OCR Guidance and the Clery Act 

Module 16: Institutional Support and Self Care: Taking Care of Yourself So You Can Take Care of Others Module 17: 
Program Close 

Optional Q&A Session (4:00 p.m. - 5:00 p.m.) 
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Institute Purpose and Objectives 

To provide college and university administrators involved in 
investigating and adjudicating sexual misconduct cases information 
and resources necessary to conduct trauma-informed investigations in 
line with evolving practices. 


NCCPS Institute objectives include: 

■ Training administrators how to conduct fair and balanced Title IX 
investigation and adjudication processes for all parties; 

■ Explaining the intricacies and crossovers of Title IX, the Clery Act, 
criminal investigations, and institutional obligations; 

■ Identifying the effects of trauma and how trauma impacts victims 
and others involved in investigations; and 

■ Identifying and applying industry evolving practices to conduct a 
trauma-informed Title IX investigation from disclosure and first 
response to adjudication. 
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Seminar PowerPoint Slides 

I. WELCOME 




Welcome 


Module 1 



Training Purpose 


Provide College and University personnel 
involved in investigating and adjudicating 
sexual misconduct cases the knowledge, 
skills, and abilities to conduct effective 
trauma-informed investigations aligned with 
evolving practices. 
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Key Topics 

Think about the last few investigations and/or 
adjudications you participated in or led. Think 
about the things that you felt went well that you 
observed others doing. Remember the things that 
made you cringe or wish you had the ability to ‘do 
over’. 

What would you like to learn from this class to 
prepare you for your next investigation or 
adjudication? 




Training Overview 

• Broad approach, think comprehensively 

• Challenge you with new information and 
ideas 

• Emphasis on multi-disciplinary approach 
to sexual and gender-based violence 
incidents 

• Key is your participation - share collective 
experience and knowledge - learn from 
each other 
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Reminder 

This curriculum was designed by a 
multidisciplinary team to reflect current legal 
requirements, official guidance, and 
examples of promising practices and 
alternative approaches. It is not intended, 
however, to constitute legal advice, or to 
create a legal standard of care. 
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Training Philosophy 

• Effective organizations look for ways to 
improve 

• Training is an investment 

• Opportunity to offer innovative thinking, 
promising practices, and latest 
information, research, and material 




Training Philosophy 

• Acknowledge that discussing sexual and 
gender-based violence can be difficult 

• Offer an interactive curriculum 

• Develop a foundation and provide 
direction for strengthening response to, 
and investigations of, sexual and gender- 
based violence 
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Background 

• National Center for Campus Public Safety 

• White House Task Force to Protect 
Students from Sexual Assault 

• Trauma-Informed? 
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Faculty Introduction 

• Jeff Nolan 

• Abby Tassel 

• Tom Tremblay 




Day 1 Agenda 

• Welcome 

• Overview of Title IX, Clery Act, and 
Institutional Obligations 

• Community Coordination 

• The Culture In Which We Live: 
Understanding the Rape Narrative 

• Impact of Language 


I The National Center for Campus Public Safety Module 1- 17 


Day 2 Agenda 

• Understanding the Effect of Trauma 

• Sexual Assault First Response - First 
Impressions Matter 

• Interviewing the Complainant 

• Considerations Regarding Criminal Sexual 
Offenders 
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Day 3 Agenda 


• Interviewing the Respondent 


• Investigative Strategies 


• Report Writing and Appropriate 


Documentation 


^^^The National Center for Campus Public Safety 

Module 1- 19 


Day 4 Agenda 

• Adjudications: Protecting Complainants, 
Promoting Accountability, Respecting 
Rights 

• Adjudication: Appeals and Logistics; 
Mandatory Training 

• Institutional Support and Self Care 

• Program Close; Optional Q&A 


I The National Center for Campus Public Safety Module 1-20 


Agenda 

Overview 

2 - Overview of Title IX, 

9 - Criminal Offenders 

Clery Act, and Institutional 

10 - Interviewing the 

Obligations 

Respondent 

3 - Community 

11 - Investigative Strategies 

Coordination 

12 - Report Writing 

4 - Culture: Rape Narrative 

14 - Adjudication: 

5 - Impact of Language 

Respecting Rights 

6 - Effects of Trauma 

14 - Adjudication: Appeals 

7 - First Impressions Matter 

15 - Mandatory Training 

8 - Interviewing the 

16 - Institutional Support 

Complainant 

and Self Care 

The National Center for Campus Public Safety 

Module 1- 21 
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II. OVERVIEW OF TITLE IX AND CLERY ACT AND INSTITUTIONAL OBLIGATIONS 



Overview of Title IX, Clery Act, 
and Institutional Obligations 

Module 2 


Module Objectives 

• As a result of this module, participants will be 
able to: 

- Correctly apply the statutory and regulatory 
requirements and OCR guidance of most reievance 
to investigation/adjudication processes 

- Describe the scope of Title IX and Clery Act coverage 

- Define sexual harassment, sexual assault, domestic 
violence, dating violence and stalking 

- Explain other pertinent institutional obligations 
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Title IX of the Education Amendments of 
1972 (Title IX), 20 U.S.C. §§ 1681 et seq., 
prohibits discrimination on the basis of sex 
in education programs or activities operated 
by recipients of Federal financial assistance 


Other Federal Laws of Interest 

Title IX was modeled after Title VI of Civil Rights Act of 1964, which 

prohibits discrimination on basis of race, color or national origin in 

programs or activities that receive federal funds 

Title IV of Civil Rights Act of 1964 prohibits discrimination on basis 

of sex, among other things, at public colleges, universities and 

schools 

Laws that allow DOJ to take action based upon discriminatory law 
enforcement practices 

- Violent Crime Control and Law Enforcement Act of 1994, 42 U.S.C. § 
14141 

- Omnibus Crime Control and Safe Streets Act of 1968 



Title IX Regulations - 34 C.F.R. Part 
106 

§ 106.4: Assurance of compliance required of recipients of federal 
financial assistance 

§ 106.8: Designation of Title IX Coordinator and adoption of grievance 
procedure 

§ 106.9: Notification of Title IX nondiscrimination obligations in 
education programs and activities 

§ 106.31: “no person shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to 
discrimination under any academic, extracurricular, research, 
occupational training, or other education program or activity . ..” 
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OCR Guidance 

OCR 2001 Revised Sexual Harassment Guidance: 

- www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf 

2010 Dear Colleague letter on Harassment and Bullying: 

- www2.ed.gov/about/offices/list/ocr/letters/ 
colleague-201010.pdf 

April 2013 OCR Dear Colleague Letter on Retaliation: 

- http://www2.ed.gov/about/offices/list/ocr/letters/ 

colleague-201304.html 


I The National Center tor Campus Public Safety Module 2 - 


OCR Guidance 

• April 2011 OCR Dear Colleague Letter on 
Sexual Violence 

- www2.ed.gov/about/offices/list/ocr/letters/ 
colleague-201104.pdf 

• April 2014 OCR Q&A on Title IX and Sexual 
Violence 

- http://www2.ed.gov/about/offices/list/ocr/docs/ 
qa-201404-title-ix.pdf 



White House Task Force 
Publications 

April 2014 White House Task Force Report: Not Alone 

- https://www.notalone.gov/assets/report.pdf 

April 2014 Sample Reporting/Confidentiality Policy, 
Sexual Misconduct Policy Checklist 

- https://www.notalone.gov/schools/ 

September 2014 Statements re Role of Title IX 
Coordinator, Interim and Supportive Measures, and 
Definitions of Prohibited Conduct 

- https://www.notalone.gov/schools/ 
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Sexual Harassment Definition 

• Sexual harassment Is unwelcome conduct of a sexual nature: 

- includes unwelcome sexual advances, requests for sexual favors, and 
other verbal, nonverbal, or physical conduct of a sexual nature, 
Student-to-student harassment 

- creates hostile environment if conduct is sufficiently severe or pervasive 
that it interferes with or limits a student’s ability to participate in or 
benefit from institution’s program 

• Schools should investigate all reports of unwelcome conduct of a 
sexual nature to determine if conduct is sufficiently severe or 
pervasive to create hostile environment (e.g.: Montana) 


Sexual Violence Definition 

• Sexual violence is a form of sexual harassmenf covered 
by Title IX. 

- Sexual violence refers to physical sexual acts perpetrated 
against a person’s will or where a person Is incapable of giving 
consent due to the victim’s use of drugs or alcohol 

- An individual also may be unable to give consent due to an 
intellectual or other disability 

- A number of different acts fall into the category of sexual 
violence, including rape, sexual assault, sexual battery, and 
sexual coercion. 



Scope of Coverage 

• Title IX protects students from sexual 
harassment in an institution’s education 
programs and activities, including: 

- All academic, educational, extracurricular, athletic, 
and other programs of the Institution 

- On-campus, off-campus, on a school bus or shuttle, 
at a class or training program sponsored at another 
location, etc. 
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Scope of Coverage 

• In addition to student-on-student sexual 
harassment, Title IX prohibits: 

- Student-on-employee sexual harassment, 

- Employee-on-employee sexual harassment 

• (Title VII standards are applied in practice), and 

- Employee-on-student sexual harassment (see 
2001 Revised Sexual Harassment Guidance) 


Scope of Coverage 

• Institutions may have obligation to respond to covered sexual 
harassment that initially occurred off campus and outside 
institution’s education program or activity 

- If student files a complaint re off-campus conduct, institution “must 
process the complaint in accordance with its established procedures.” 

- Investigation may demonstrate that misconduct started or continued 
on campus 

- If there are continuing effects on campus of off-campus sexuai 
harassment that are creating or contributing to hostile environment 
(e.g., taunting/harassment by aiieged perpetrator or friends), institution 
must address hostiie environment the same way it wouid address 
hostiie environment created by on-campus sexuai harassment 



Scope of Coverage 

Title IX protects third parties from sexual harassment or 
violence in an institution’s education programs and 
activities 

- E.g.: Title IX protects a high school student participating in a 
college’s recruitment program, a visiting student athlete, and a 
visitor in an institution’s on-campus residence hall 
Title IX protects students from sexual harassment by 
institutional employees (faculty/staff), other students, or 
third parties 
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Scope of Coverage 


• Title IX also prohibits gender-based 
harassment. Gender-based harassment 
is: 

- Nonsexual, unwelcome conduct based on the 
student’s actual or perceived sex, Including 
harassment based on gender Identity, gender 
expression, and nonconformity with gender 
stereotypes 



Scope of Coverage 

• Title IX protects all students from sexual harassment: 

- Male and female students 

- LGBTQ students 

- Students with and without disabilities 

- International students 

- Students of different races and national origins, including 
international and undocumented students 

• Be aware of special issues (see OCR Q&A, pages 5-8, 
Questions B-2 to B-4) 



Clery Act Definitions 

For Clery Act crime statistics reporting purposes, 
“domestic violence’’ means crime of violence committed 
by spouse, cohabitant, parent of victim’s child, or 
similarly situated person 

- as relationships/protections are defined under state domestic or 
family violence laws 

ASR must include statement that institution prohibits 
domestic violence, as so defined, and that includes 
state law definition of domestic violence 

- On-campus education programs must include such information 
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Clery Act Definitions 

For Clery Act crime statistics reporting purposes, “dating violence” 
means violence committed by a person 

- Who is or has been in a social relationship of a romantic or intimate 
nature with the victim 

- Where the existence of such relationship is determined based on 
consideration of: 

• Length and type of relationship and 

• Frequency of interaction between persons involved 

Again, ASR statement that such conduct is prohibited is required, 
as is state la\w definition, and campus education programs must 
include information about state law definition of dating violence (If 
applicable) 


Clery Act Definitions 

For Clery Act crime statistics reporting purposes, 
“stalking” means engaging in a course of conduct 
directed at a specific person that would cause a 
reasonable person to: 

- Fear for his or her safety or the safety of others; or 

- Suffer substantial emotional distress 

Again, ASR statements and campus education 
programs must include information about Clery and 
state law definition of stalking (if applicable) 



Summary of Title IX Obligations 

When institution knows or reasonably should know of possible 
sexual harassment, It must take immediate and appropriate steps 
to investigate or otherwise determine what occurred. If investigation 
reveals that sexual harassment created hostile environment, Title IX 
requires institution to take prompt and effective steps reasonably 
calculated to: 

- End sexual harassment and eliminate hostile environment; 

- Prevent its recurrence; and 

- As appropriate, remedy its effects. 

Institution should not wait until hostile environment has been 
created to take steps to protect its students 
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Summary of Title IX Obligations 

• Designate your “responsible employees” 

• Train them to report harassment to appropriate 
institutional officials 

• Train employees with authority to address 
harassment, or who are likely to witness it or 
receive reports, how to respond properly (more 
on this later in program) 


Summary of Title IX Obligations 

• Institutions must investigate complaints 
adequately, reliably, and impartially 

• Institutions must adopt and publish grievance 
procedures that provide for a prompt and 
equitable resolution of complaints 

• Institutions should undertake education and 
prevention efforts aimed at students 



Points of Focus 

• Interim measures 

- Allow complainant to avoid contact with respondent (change 
academic, extracurricular activities and living, transportation, 
dining and working situation) 

- Offer interim measures and support services, and increase 
monitoring, etc., even if institution can respect complainant’s 
request for confidentiality 

- In general, when taking interim measures, institutions should 
minimize the burden on the complainant 

- Similar responsibilities in domestic violence, dating violence, SA 
and stalking cases under Clery as amended by VAWA 
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Points of Focus 

standard of Proof - preponderance of the evidence 
The Clery Act requires institutions to specify the 
standard of proof used in discipiinary proceedings for 
domestic vioience, dating vioience, sexuai assault and 
staiking cases 

Title IX requires institutions to use the preponderance 
standard in cases alleging sex discrimination, including 
sexual harassment/violence 
- More likely than not 


Points of Focus 

Who is a “responsible employee”? 

- Has authority to take action to redress sexual 
harassment/violence, or 

- Has been given duty to report sexual violence 
or other misconduct under Title IX, or 

- Whom a student could reasonably believe 
has this authority or duty 

• OCR Q&A, Page 15, Question D-2 


Points of Focus 

Reluctant complainant - In balancing institutional need 

for safety with requests for confidentiality, should 

consider, e.g.: 

- Circumstances suggesting increased risk of alleged perpetrator 
committing additional acts of violence 

- Circumstances suggesting increased risk of future acts of 
violence under similar circumstances 

- Presence of weapon 

- Whether institution possesses other means to obtain relevant 
evidence 

- OCR Q&A, pp. 18-24, Section E 
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Points of Focus 

• Addressing reluctant complainant’s concerns: 

- That others will know? 

• Discuss the level of confidentiality you can offer 

- Retaliation by respondent or others? 

• Discuss your institutional response to retaliation 

- That a criminal investigation will ensue? 

• Discuss complainant’s options regarding involvement in a criminal 
process {be careful not to make statements that dissuade) 

• Be clear that the request for confidentiality may limit the 
institution’s ability to respond 


Points of Focus 

• Encouraging complaints by extending amnesty re other 
code violations 

- Do disciplinary policies have a chilling effect on victims’ or other 
students’ reporting of sexual violence offenses? 

- OCR recommends that institutions inform students: 

• primary concern is student safety 

• any other rules violations will be addressed separately from the 
sexual violence allegation, and 

• use of alcohol or drugs never makes the complainant at fault for 
sexual violence 



Points of Focus 

• Throughout the investigation, including any hearing (if applicable): 

- The parties must have an equal opportunity to present witnesses and 
other evidence 

- The parties must have similar and timely access to any information that 
will be used at the hearing, including similar access to pre-hearing 
meetings and similar opportunities to present character witnesses and 
third-party expert testimony 

- If an institution allows one party to be present for the entirety of a 
hearing, it must do so equally for both parties 

- If an institution provides for an appeal, it must do so equally for both 

- Institutions must allow both parties to have an advisor of their choice 
present for any meeting or hearing 
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Points of Focus 

• The 60 day timeframe 

- The 60 day timeframe is based on OCR’s experience in typical 
cases and is not required. OCR evaluates on a case-by-case 
basis whether resolution of complaints is prompt and equitable. 

- Includes fact-finding (investigation) and decision-making 
process 

- Parallel criminal investigation, school breaks, etc. may justify 
longer timeframe 

- Does not include appeals (but shouldn’t have unduly long 
appeals process) (OCR Q&A F-3, p. 28) 

- Should update parties on timing of process 


Points of Focus 

Concurrent criminal and institutional investigations 

- Cannot wait for conclusion of criminal investigation to begin 
institutional investigation 

- May need to delay fact-finding temporarily while police are 
gathering evidence 

- Must take interim measures even during such delay 

- OCR Q&A: recognizes that police department information 
gathering “often takes more than ten days;” and will vary 
depending on circumstances 



Points of Focus 

• Conflict of interest language in new Clery 
regulations requires that: 

-Officials involved In disciplinary proceedings 
- Have no bias for or against the accuser or the 
accused 
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“Unfounding” Reported Clery 
Crimes 

• New Clery regulations provide that all reported 
Clery crimes must be recorded in ASR crime 
statistics unless they are “unfounded” 

• “Unfounding” under regulations requires: 

- A formal determination by a sworn or commissioned 
law enforcement officer 

- After full investigation 

- That the crime report is false and baseless 


“Unfounding” Reported Clery 
Crimes 

Determinations by other officials (e.g., prosecutors, 
coroners, non-sworn public safety) do not qualify 
If investigation merely fails to prove that reported crime 
occurred, that is an inconclusive/unsubstantiated 
investigation, not an “unfounded” reported crime 
Accurate documentation re reported crime and basis for 
unfounding it must be maintained 



“Unfounding” Reported Clery 
Crimes 

• New reporting/DoED monitoring obligation: 

- Must report to DoED and include in ASR total number 
of unfounded reports during each of three most 
recent calendar years 

• Can withhold or subsequently remove 
“unfounded” reports from ASR, but should not 
alter daily crime log reference to such reports 
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Module 2 End 

Proceedings should be trauma-informed, while 
preserving the due process rights of respondents (see 
2011 DCL page 12; 2001 Guidance page 22) 

Move to gain an understanding of the culture and myths 
that contribute to sexual and gender-based violence 
That understanding will help prepare campus officials for 
conducting trauma-informed investigations and 
adjudications 
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III. COMMUNITY COORDINATION 



Trauma-Informed Sexual Assault 
Investigation and Adjudication 
Educational Program 
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Nothing related to the proper handling of 
sexual violence by an institution happens in 
a vacuum. 


Nothing. 


Quick Check 

• Who are your campus partners? 

• Who are the partners in your local 
community? 

• How many of these individuals/ offices 
have you spoken to and/or met in person? 


Quick Check, continued 

• How familiar are your campus and local/ 
community partners with what you do and 
the policies and processes you follow? 

• Use a scale of 1 (not at all) to 10 (better 
than me) 
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Quick Check, continued 




Who isn’t on your list of campus or local 
partners that you think should be there or 
wish was there? 


Campus Partners 


Title IX Coordinator 
Police/Public Safety 
Dean of Students 
Student Conduct 
Residence Life 
Registrar 
General Counsel 
Human Resources 


Health Services 
Advocates 
Violence Prevention 
Specialist 
Counseling Center 
Pastoral Counselors 
LGBTQ Office 
Athletics, Greek Life, 
ROTC, etc. 
International Center 


Local/Community Partners 

Local Police 

Prosecutor 

Local Advocates 

County-wide Task Force 

Local Health Services (e.g., hospitals that 

provide SANE exams) 

Local Attorneys (not exactly partners, but If they 
understand your process It can help) 
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Should Be, But Might Not Be (Yet) 


• Dean’s Council 

• Faculty Senate 

• Executive Officers 

• Board of Trustees/RegentsA/isitors 

• Communications 


When Should You Start Developing Your 
Collaborative Partnerships? 



Before it’s needed. 


FYI, it’s needed now. 



The Importance of Shared 
Knowledge and Collaboration 
With Institutional Partners 
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Serving The Parties Well 

Campus units should work in a coordinated 
manner to: 

- Communicate with the Complainant and 
Respondent, 

- Share information (as appropriate) about potential 
and actual cases, and 

- Coordinate services for the Complainant and 
Respondent 

This isn’t easy, especially at the outset 


m 


Serving Complainants Well 

• All potential first points of contact know about 
and trust your policies/processes, including: 

- Title IX Coordinator 

- Advocates 

- Health Services 

- Counseling Center and Pastoral Counselors 

- Residence Life (especially Hall Directors and RAs) 

- Dean of Students 

- Campus Police/Public Safety 


Serving Complainants Well 

Each unit’s role should be clearly understood: 

- Who ensures the Complainant is aware of all 
options and resources? 

- Who decides whether/which interim measures are 
appropriate? 

- Who coordinates the interim measures/advocacy 
and support services? 

- Who notifies/seeks info from other units that may 
be affected (academic units, HR, Greek Life, 
Athletics, ROTC, etc.) 
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Serving Complainants Well 


• Each unit’s role should be clearly understood: 

- Who monitors the interim measures for continued 
effectiveness? 

- Who seeks/conveys information from/to the Complainant? 
Does that role shift at any point? 

- Who is responsible for the overall coordination of this 
effort? 

- Who keeps record of the institution's efforts? 


This behind the scenes work should not be 
obvious to Complainants 


m 


Serving Respondents Well 

• Each unit’s role should be clearly 

understood: 

- Who notifies the Respondent of the compiaint? 

- Who decides whether/which requests for 
accommodations are appropriate? 

- Who coordinates the interim measures/advocacy 
and support services? 

- Who notifies/seeks info from other units that may 
be affected (academic units, HR, Greek Life, 
Athietics, ROTC, etc.) 


Serving Respondents Well 

Each unit’s role should be clearly understood: 

- Who monitors the support services for continued 
effectiveness? 

- Who seeks/conveys information from/to the Respondent? 
Does that role shift at any point? 

- Who is responsible for overall coordination of this effort? 

- Who keeps a record of the institution’s efforts? 

This behind the scenes work should not be 
obvious to Respondents 
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Effective Strategies 

Flexibility - which unit does what task may depend on 
various factors (e.g., whether there is also a criminal 
investigation) 

Back Up Plan - who does what during vacations, illness, 
weekends, off hours, etc.? 

Case Management Team - regular meetings and 
meaningful information sharing 
Constant check backs within the team to seek 
efficiencies and improvement 


m 


Effective Strategies, cont. 

• Actively seeking constructive feedback 
(advocates and counselors can be 
extremely helpful here) 

• Climate Surveys 

• Inviting Complainant and Respondent 
feedback 


Effective Strategies, cont. 

What has worked for you? 
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The Importance of Shared 
Knowledge and Collaboration 
With Local Partners 


Local Advocates 

Should have an understanding of your policies and 
procedures 

Should know what the institution can do (services, 
interim measures, etc.) 

Should know who your advocates are and 
recommend their services 
Should be asked for any helpful feedback as to 
improvements/how to increase reporting 


• And, you should likewise know what services they 
offer 



Local Hospital 


Same as with local advocates. In addition: 

- Determine what services local hospitals 
provide and how they collect evidence, 

- Ensure they know that the institution can and 
does use medical examination results in its 
investigation/adjudication process, when 
authorized 
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Local Hospital 

• Same as with local advocates. In addition: 

- Understand what the hospital will need from you to 
release results (and how to most efficiently get what 
you need from them - e.g., who to contact), 

- Understand how the collection process works (e.g., 
meet a SANE examiner), 

- Develop potential witnesses and expert witnesses if 
you can (e.g., the SANE examiner, the Director of the 
SANE program, etc.) 


Local Attorneys 

• Help them understand your policies and 
processes 

• May help avoid unnecessary delays/legal 
challenges. Or not... 

• Use OGC as your ally/partner in this effort 


When the underlying incident is also 
being investigated by law 
enforcement or being prosecuted 
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This is not easy but this is 
possible. This can be done well 
but this takes patience, 
understanding, effort and trust. 


Be Proactive 

First, determine as an institution (remember, collaboration is key) 
how you will respond to possible conflicts between your internal 
Investigation and a criminal investigation. For example: 

- Will you delay your investigation to allow police to gather 
evidence? How long? 10 days per the DCL. What if it takes 
60+ days? 90 days? 120 days? Longer? 

OCR permits temporary delays during the evidence gathering stage of the criminal 
investigation. Note that the delay oannot extend through the entire oriminal process. 
See Q&A, F-3. 

- What if you need to take interim measures and the police have 
asked you not to communicate with the Respondent until they 
have made first contact? What if first contact is delayed? 


Be Proactive 

Understand the various jurisdictions on/around your 

campus 

Meet with these iaw enforcement units and: 

- Acknowiedge that you essentiaiiy want the same thing, 
but serve different communities and work within 
different systems 

- Ensure they understand that you know your role, and 
you respect their role 

- Ensure they understand what you do, how you do it 
and why, including your obligations under federal law 

- Find out what they do, how they do it and why 
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Be Proactive 


Meet with these law enforcement units and: 

- Develop a mutual understanding of timing of investigation/ 
adjudication within your respective systems 

- Discuss issues your institution is wrestling with (delays 
caused by criminal investigation, timing of interim 
measures, etc.) and ask for their thoughts and 
suggestions 

- Discuss how you will share information 

- Help law enforcement understand that the institution can 
move forward on cases where prosecution may not be 
possible. Their good work will still be helpful in cases that 
won’t lead to prosecution 


m 


Be Proactive 

• Meet with these law enforcement units and: 

- Invite your campus law enforcement to these 
meetings 

- Ask local law enforcement to always inform 
Complainants from the campus community 
about and encourage them to use: 

- the institution's resources/advocacy; 

-interim measures; and 
-your internal complainant process (provide 
written resources that they can hand out) 


Be Proactive 


Meet with these law enforcement units: 

- Offer to share resources (e.g., trauma informed investigation 
training) 

- Discuss and develop a Memorandum of Understanding 

- Keep meeting. Keep seeking feedback. Keep building trust. 

- Stay in touch with law enforcement when there is a concurrent 
criminal/institutional investigation. If you don’t communicate, 
how can you work in partnership? 

- If there is a personality conflict, address it. Do not let 
institutional efforts fail due to resolvable issues. 
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Interactions with Local Law 
Enforcement 

• What have been your challenges? 

• Where do you see opportunities? 

• What have been your successes and how 
did you achieve them? 


A Note About Police Investigations 

They are not determinative of whether the conduct violates your 
policy 

They do not relieve an institution of its Title IX obligations to resolve 
sexual violence complaints promptly and equitably 
You CANNOT wait for the conclusion of a criminal investigation or 
criminal proceeding to begin your Title IX investigation and, if 
needed, must take immediate steps to protect the student in the 
educational setting 

Police reports can yield extremely helpful information to an internal 
investigator/adjudication 
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• What are your thoughts about your work 
going forward? 

• Who do you need to oreate/strengthen 
partnerships with? On oampus? Off 
campus? 

• How couid this make your work more 
effective/efficient? 


Resources 

• Sampie MOU with iocai rape crisis center: 

• www.notaione.gov/assets/mou-rape- 
crisis-centers.pdf 

• https://www.whitehouse.gov/sites/defauit/ 
fiies/docs/white_house_task_force_iaw_ 
enforcement_mou.pdf 



www.nccpsafety.org 

info@nccpsafety.org 

1 . 866 . 817.5817 


www.margolishealy.com 
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IV. THE CULTURE IN WHICH WE LIVE: UNDERSTANDING THE RAPE NARRATIVE 



The Culture in Which We Live: 
Impact of Rape Myths & Popular 
Rape Narratives 

Module 4 



Module Objectives 

• As a result of this module, participants will be able to: 

- Define Rape Myths and Rape Culture 

- Notice how the broader social context — including 
sexism, racism and homophobia - shapes the lens of 
sexual and gender-based investigations and 
adjudication 

- Analyze the impact of rape myths and rape culture on 
college campuses responses’ to sexual and gender- 
based violence 


- Discuss how to apply this knowledge to the work of 
colleges and universities 
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Rape Myth Beliefs 

Researchers asked: 

What are the causes & beliefs that sustain 
sexually aggressive behaviors and what 
structures support these beliefs? 




Rape Myths are... 

• Defined as false beliefs about rape shaped 
by sexism and other prejudices individuals 
hold 

• Beliefs that serve to deny, downplay or justify 
sexual violence 

• Perpetuate the belief that victims have 
contributed to their own victimization and are 
responsible 

(Burt, 1980, Lonsway & Fitzgerald, 1994, Gerger, Kley, Bohner 2007, McMahon & Farmer 2011) 


I The National Center for Campus Public Safety Modulea- 8 


Rape Culture... a culture in 
which 

• Sexual & gender-based violence is pervasive and normalized due to 
societal attitudes about gender, sex and sexuality 

• Systems of discrimination/bias are allowed to flourish 

• Myths about sexual assault, relationship/domestic violence & 
stalking are sustained 

• Rape Is used as a weapon, a tool of war and genocide 

• Sexuality and violence are merged, and affirmed through the media 
and other male dominate institutions 

• Physical and emotional violence against women, men and trans- 
identified folks is acceptable 


I The National Center tor Campus Public Safety Module 4- 9 
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Sexual Assault Myths & Facts 

• MYTH: Victims routinely lie about rape. FACT: 
Methodologically rigorous research estimates that the 
percentage of false reports begin to converge around 
2-8%. This is no higher than false reports for any other 
crime. 

• MYTH: Men can’t be raped. FACT: Men can be and are 
sexually assaulted. Men in same-sex relationships often 
face the most stigma and prejudice. Gender roles dictate 
that males are expected to be strong, self-reliant and able 
to “fend” off an assault. 

http://\ivww.evawlntl.otg/mad.aspx 

httpsy/rainn.org/get-information/typas-of-seAual-dssaull/inale-sexual-assault 




Domestic/Relationship Violence Myths & 
Facts 

• MYTH: Domestic violence usually only happens in married couples. 

FACT; 1/3 of all high school and college-aged people experience 
violence in an intimate or dating relationship. 

• MYTH: People abuse their partners because they can't control their 
anger. FACT; People who abuse their partners do it to gain power 
& control over the other person (threats, Intimidation, 
psychological abuse, isolation). 

http://www.dvsas.org 

http://vpva.rutgers.edu/dating-or-dorriestic-violence-in-the-lgbt-community/ 

http://www.ncfrights.org/5exual-assault-in-the-lgbt-c0mmunrty/ 


I The National Center for Compus Public Satsty Modulea- 11 


Domestic/Relationship Violence Myths & 
Facts 

• MYTH: Most people will end a relationship if their partner 
hits them. FACT: Nearly 80% of girls who have been 
physically abused in their intimate relationships continue to 
date their abuser. 

• MYTH: Dynamics of dating violence in gay and lesbian 
relationships are similar to heterosexual relationships. FACT: 
Some dynamics in gay and lesbian relationships differ. An 
abusive partner may use threats of "outing" partner to 
family, friends and coworkers. 

http://www.dvsas.org 

http://vpva.rutg6rs.edu/dating-or-domestic-violence-in-the-lgbt-community/ 

http://www.nclrights.org/sexual-assault-in-the-lgbt-community/ 
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Stalking Myths & Facts 


MYTH: Stalking is limited to following someone in person. FACT: 1 in 4 
victims report being stalked through some form of technology, while 
10% report to being monitored through GPS, video or digitai cameras, 
and/or iistening devices. 

MYTH: Staiking isn't a big deal. FACT: Stalking may cause anxiety, 
insomnia and severe depression, can lead to significant missed time at 
work. Victims may move as a result of their victimization. In extreme 
cases, stalking may result in homicide. 

MYTH: You can't be stalked by someone you're dating. FACT: If your 
"friend" tracks your every move in a way that causes you fear, that is 
stalking. 



What Does Intersectionality Look 
Like in Your Life? 

1. Write down some of the social identities in your own life 
(race, gender, class, ability, sexual orientation, etc.). 

2. Which identities are most significant to you? 

3. Are there identities that matter more to other people? 

4. What privileges and penalties do these identities hold? 
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INTEIISECTI9NALITY 


VUS. 





Questions to Consider 

Take a moment to think about the students who are 
disclosing and reporting on your campus. 

Healing takes place within a specific survivor’s cultural 
context, i.e., it may be difficult for victims to separate 
their own social identities from their experience. 

Are your services at least working towards a cultural 
competency, and providing a coordinated community 
response that supports all victims? 


I The National Center for Campus Public Safety Modulea- 17 
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VICTM BLAMING 101 

nnn 

titiH 




Questions to Consider 

• Choose one or two victim-blaming 
statements that you heard in the video. 

• Consider what happens if a victim hears 
any one of these statements. 

• Using concrete examples, list some of the 
real life impact on victims. 


I The National Center for Campus Public Satsty Modulea - 23 


Things Everybody Says to Rape 
Victims 
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Questions to Consider 

• Choose one or two victim-blaming 
statements that you heard in the video. 

• Consider what happens if a victim hears 
any one of these statements. 

• Using concrete examples, list some of the 
real life impact on victims. 
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Penn State Fraternity Suspended. 


• 

» _ _ ^ ■ 

a • - m r 





Questions to Consider 

• Identify how rape culture and myths 
played out in this scenario. 

• Brainstorm how campuses can disrupt 
these elements of rape culture and myths. 


I The National Center for Campus Public Safety Modulea - BS 
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V. IMPACT OF LANGUAGE 



Impact of Language 


Module 5 

Credit: International Association of Chiefs of 
Police National Leadership Institute on 
Violence Against Women 




Module S - 2 


Module Objectives 

• As a result of this module, participants will be able to: 

- Explain how discussing intimate partner violence, stalking, and 
sexual assault Is difficult 

- Articulate and examine the impact that language can have on 
complainants 

- Identify and avoid language that objectifies complainants or 
blames them for the violence 

- Identify and avoid language of consensual sex to describe non- 
consensual acts 

- Utilize accurate language that can help dispel the myths and 
misconceptions about sexual assault 


I The National Center tor Csmpus Pubic Safety Modules- 3 
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Every Day Communications 


The words with which we speak are the 
words with which we think. 


Use of Language in our Response 

Sexual and gender-based violence Is not easy to talk 
about... 

Sexual and gender-based violence Is not easy to write 
about... 

The power of language In defining and influencing our 
fhoughts and acfions concerning sexual and gender- 
based violence 

A complainanf may be highly sensitive to what you say 
and how you say it... we need to speak accurately 
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Impact of Language 

• The terms and language we use can 
further the myths and misconceptions 
about sexual and gender-based violence. 
They can also: 

- ignore/minimize danger 

- make light of the violence 

- imply shared responsibility or consent 

- dehumanize / discriminates victims 



Impact of Language 

• “Had sex with” vs. what the Respondent did 

• Avoid consensual language 

- Sexual intercourse, oral sex, fellatio, and cunnilingus 

• Avoid terms of affection/eroticized words 

- Fondling, caressing, kissed, and hugged 

• Avoid words that imply mutual participation 

- Performed, engaged in, fighting, violent relationship, 
and disagreement 
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Impact of Language 

Examples of evolving language: 

• private family matter. 

.domestic violence 

• intimate partner violence.. 

.dating violence 

• primary aggressor. 

.predominant aggressor 

• “peeping tom”. 

..predator, voyeur, stalker 

The National Center for Campus Public Safety 

Modules- 10 



Impact of Language 

• Examples of “evolving language” 

• Rape, sexual assault, sexual misconduct 

• Date rape, acquaintance rape...non¬ 
stranger sexual assault 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


54 

2016 The National Center for Campus Public Safety. All rights reserved. 












































The National Center for Campus Public Safety 





Impact of Language 

• Qualifiers characterize 

• Words carry 

and convey a message: 

connotations; 

- violent rape 

- Complainant’s story vs. 

- technical rape, real 

account or report 

rape, legitimate rape 

- consented vs. 

- innocent victim 

submitted 

- alleged victim 

- accuser vs. 


complainant, victim or 


survivor 


- uncooperative victim 


vs. reluctant victim 

The National Center for Campus Public Salsty 

Modules- 15 
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Impact of Language 

• Domestic/Sexual violence prevention 
efforts: 

- Often focus on risk reduction for women: 

• Do this. Don’t do that. 

• Psst, maybe you brought it on yourseif... 


Impact of Language 

• Domestic/Sexual violence prevention 
efforts: 

- Often focus on risk reduction for women: 

• Do this. Don’t do that. 

• Psst, maybe you brought it on yourseif... 

- Limited education or prevention for men 

• Create awareness & change behaviors 

- Discounts male victims/survivors 



A quote from 23 years ago 


'Rap* M on» ol 1t» mod 
terntMecriBiesooEarttiandt 
tMp|Mni»«v«iytowralnufi«* rd 
The problcmt with |ioup$ who I 
d<^4lvrth rape It that th^tiy 
loediiotfe wnrMeiahmjthow T. 
to defend UwmtclmWiiM ^ 
really needt to be done If 
toadrury men not to rape Co to ^ 
the aourc* aad dart Ihara.* 


• Kurt Cotnln 
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Impact of Language 

• Awareness, education, prevention 

• Expiore institutionai ciimate and cuiture 

• Are you ensuring accurate communication in 
your efforts, poiicy, and timeiy warnings? 

• is the impact of ianguage and accurate 
communication inciuded in your bystander 
intervention training? 



www.nccpsafety.org 

www.bja.gov info@nccpsafety.org www.rnargolishealy.com 

1 . 866 . 817.5817 
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VI. UNDERSTANDING THE EFFECTS OF TRAUMA 



Understanding the Effects of 
Trauma 

Justice Starts with a Trauma-Informed Approach 

Module 6 


Module Objectives 

• As a result of this module, participants will be able to: 

- Explain how trauma affects people and why some victims 
may respond the way that they do 

- Develop and apply techniques to gather the most 
accurate Information through a trauma-informed response 

- Apply a trauma-informed response to further increase 
complainants’ likelihood of reporting to formal support 
systems such as: 

- Title IX coordinator, Campus Public Safety, and Institutional 
Leadership 

- Other campus support systems including confidential sources 
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Sexual Assault on College 
Campuses 

• One study shows that 18-20% of females 
experience sexual assault each academic 
quarter, with 7% experiencing rape 

• Another study showed that 18-21 % of females 
reported sexual assault in a two-month period 

(Harrell et.al., 2009) 




Reporting Rates 

• Nationally, 60% of sexual assaults go 
unreported 

• On campuses, less than 5% of completed 
or attempted rapes are reported to law 
enforcement 

• 2/3 of rapes or attempted rapes are 
reported to a friend or acquaintance 

(Fisher et.al. 2000) 


I The National Center for Compus Public Safety Modules - 11 


Types of Interpersonal Violence 

-Stranger sexual assault 
-Non-stranger sexual assault 
-Partner sexual assault 
-Relationship violence 
-Stalking 




TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


61 

2016 The National Center for Campus Public Safety. All rights reserved. 




































The National Center for Campus Public Safety 


Sexual Trauma 

Any lingering physical, emotional, or 
psychological symptoms resulting from a 
physical assault of a sexual nature, or 
battery of a sexual nature 




Relationship Violence 

• Physical, sexual, and/or psychological 
harm caused by a partner 

• Violence can occur between opposite or 
same sex couples 

(Centers for Disease Control) 


I The National Center for Campus Public Safety Modules - 14 


Cycle of Abuse 



The National Center tor Campus Public Safety Modules -15 
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Differences in 

brain function 

Non-trauma brain 

“Traumatized” brain 

• Higher-level functions of the 
brain activated 

• Focus on the present moment 
rather than the past 

• Brain can filter out what is 
important to the present 

moment 

• Self-sensing system is active 

and can notice nuance 

• Fear-driven brain 

• Higher-level functions are shut 
down or “go offline” 

• Self-sensing system Is blunted 
so ability to feel is affected 



The National Center for Campus Public Safety 

Module 6 -S4 


Memory 

Explicit = Declarative 

Implicit = Nondeclarative 

• Hippocampus 

• Amygdala 

• Conscious 

• Unconscious 

• Verbal, facts, cognitive 

• Non-verbal, sensory. 

• SUPPRESSED DURING 

emotional 

TRAUMA 

• ACTIVATED DURING 

• Constructs narrative 

TRAUMA 


• Speechless 

The National Center fOr Campus Public Sefaty 

Modules 


Memory 

Traumatic Event 

Non-TraumatIc Event 

• Stored in the amygdala 

• Stored in the 

• Non-linear recall of events 

hippocampus 

• Details can be fuzzy 

• Linear recall of events. 

• Focus may be on what 

with specific detail 

someone did to survive the 

• “Significant details” often 

event 

• “Central detail” may be 

different from what 

investigator believes is a 

central detail 

make sense to the 
investigator because 

context can be derived 

The National Center fOr Campus Pubic Safety 

Modules - 3g 
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Signs of Trauma Reactions in Individuals 

Physical Behavioral 


- Aches and pains such as 
backaches, headaches, 
stomach pain 

- Sudden sweating or heart 
palpitations 

- Insomnia or hypersomnia 

- Startle response 

- “Sensory memory” 




Numbness, flat speech 
Irritability, moodiness 
Mood swings from very happy to 
tearful 

Intrusive thoughts about trauma 
No memory of the trauma 
Excessive worry that is difficult to 
control; fears of safety 
Nightmares, flashbacks 
Inability concentrating 
Poor memory, choppy 



Victim/Survivor Trauma 

• “Not exactly sure what happened” 

• “I don’t really know how long It lasted” 

• “I just blanked out / I just went somewhere else” 

• “I remember thinking about my dog a lot” 

• “I just smelled hamburger grease” 

• “I have no Idea” 
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Complex Trauma 

• Complex trauma can lead to: 

- Low self-esteem, poor self-concept 

- Problems in self-regulation 

- Psychological disorders: 

^Anxiety, Depression, PTSD, Personality disorders 

- Physical Illness 


I The National Center for Compus Public Satsty Modules - 47 


Complex Trauma 

• Complex trauma can lead to: 

- Behavioral dysfunction: 

Alcohol and other drug use 
Unsafe sexual practices 

^ Self-harm behaviors: self-mutilation, parasuicldal or suicidal 
threats/attempts 

- Interpersonal conflict/issues: 

In the University community, friends may reports constant 
anxiety about of this person, feel responsible for them 
Multiple decanal and RA contacts 


The National Center tor Compus Public Safsty Modules - 43 
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Sexual Violence Investigations Require 

• Compassionate, coordinated, trauma- 
informed response 

• Victims need timely case updates and to 
know what will happen next 

• Justice 




MARGOLISHEALY* 
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VII. SEXUAL ASSAULT FIRST RESPONSE: FIRST IMPRESSIONS MATTER 



Sexual Assault First Response: 
First Impressions Matter 


Module 7 


Module Objectives 

• As a result of this module, participants will be able to: 

- Analyze and explain the importance of preparing first point 
of contact for complainant disclosure 

- Examine how the complainant’s first impression can build 
confidence in the entire institutional response 

- Recognize the challenges and reluctance complainants 
face in reporting and develop strategies for institutions to 
encourage reporting 

- Develop effective communication skills for a trauma 
informed response 
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Culturally Relevant Response 

While most reports are male on female, men can be 
victims too. Our response must be culturally relevant 
and Inclusive of diverse communities and identities 

What about the silence? 

-1.7 million lesbian or bisexual women and more 
than 2 million gay or bisexual men experience 
sexual violence in their lifetime. 

CDC's 2010 Nat’l Survey on Victimization by Sexual Orientation 


Sexual Assault Response and 
Investigations 

Coordinated - Multi-disciplinary (Policy) 
Compassionate - Complainant Centered 
Services & Trauma Informed Approach 
Objective - Fair and Impartial fact finding 
investigation 

Thorough - Investigations & reports 


First Point of Contact: 
Responding to Disclosures of Sexual and 
Gender-Based Violence 

• Identify safe & knowledgeable points of entry 
for anyone choosing to disclose the incident 

- Res Life staff often the first point of contact 

- Trainings must include trauma informed 
approach and information about how to 
support a complainant who discloses an 
assault. 


] The National Center tor Compus Public Safety Module?- 6 
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First Point of Contact/Disclosure 


• Ensure that a trauma-informed approach is 
provided to compiainants at every ievei 

- Create a climate of safety and empowerment to support 
complainants in their process of reporting the crime and 
seeking further resources. 

- Provide information to complainants about their rights 
(Know your Rights) 


- Disseminate policies, communicate to the campus, and 
provide regular training clearly identifying the places 
where students can seek confidential support services 


Complainant’s First Impression Matters! 

“The tone of the first meeting with the victim may 
set the tone for the rest of the investigation. By 
being empathetic, patient, and respectfui, the 
officer contributes to the immediate and iong term 
recovery of the victim and iays the foundation for 
mutuai cooperation and respect on which a 
successfui interview and investigation is buiit.” 



Body Language / Tone 

Lessons learned: How do we occur to others? 
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Complainant’s First Impression Matters 


• When do you think the complainant’s 
impression of the institution’s ability to 
respond effectively begins? 


• What messages or examples can you use 
to create awareness and build confidence 
in the institution’s ability to respond 
effectively? 




Sexual Assault 

It's not your touK... 

UWPD Sozuol AsMult Rospom* Commitmont 

Evtryone Iws the nght to control the«r oiwn seuMlity Sexual assauR. inciudirtg 
dato/acquatntance rape, is a very serious concern of this poftce department 
The UniversiCy of Washtrtfton Police Department has adopted the Miomng 
commicment when responding to sexual assault rf you feel you are a vxtim 
of a sexual assaiA on campus, the police department wdl guarantee the 
foNonvig; 




UW Police: Commitment / 
Guarantee 

I. m lat nnt ra in»ep»r r * ret ir< eoi i»ct cf rw tfcaa. p tor isu rtswt 
aiurMM0iat'i««sirrieeteimii»«i\«a(ir«n 
t #• tSt f9m piftiuie om OviIm*. MWferrt?. 4eRr. r4 

4. ePcm iPI r« lOL re ION H Id N PvM Rr «>it 

t m wiMi m R *r rr mmurt Ru»»ie r aPe mtU. sn »> 

iRc • r u ryn kv^ f 

1 lfioi««asfieFirtce#zt*a(«!*k^*ei1ew3eraSr«ut*:eyoad«ct:rt«NC MMaSe 
e»r Mi M YCr 'KMfl 

itTtcr4kicfMK^UcIftkt«r«4d*niQtsll«i VM#aitk«tIMrPCsrsfrturf 
!*• r-MiRicar KCrjr s txx a r. 

L a« «■ mat m 0 r'mati c«iS«£t»4| c a a n M re «r«r 'iWk«tM. 

». i>ta t—ra n .xnpar eairifunHcyrauu rMirk 

[crewcmr. SMtt Pc' ati lo bi i hCrc) tr f esK 
Ml m oR »«isr caw wPotPr 'KvPm d tor )t«4« tr 9t ikor v PiM :f re sresci. 

http://www.washington.edu/admin/police/prevention/sexoffense 
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Initial Response Priorities 

Ensure Safety & Security - Complainant’s needs come first, 
crime scene, evidence, witnesses, suspect 
Stabilize - build rapport with compiainant, empower 
complainant decisions, use advocates, seek medical 
services, care for complainant’s needs 
Assess - situation, conditions, elements of offense, crime 
scene, evidence, witnesses, suspect identity, location 
Liaison - between complainant and multi-disciplinary team, 
assist in furthering investigation/strategy, interim actions, 
early warning, etc... 


jlhe National Centerfor Compus Public Safety Module? - 13 


Initial Response Priorities 

Obtain a brief statement to determine appropriate course of 
action 

I know this must be difficult, what are you able to tell about 
what happened / Where would you like to start? 

Please bear with me as I ask you some initial questions to 
make sure I understand 

Safety: weapons involved, threats, history of violence (threat 
assessment) (interim measures) 

Information to assist in identity / location of respondent 
Consistently reassure complainant 



Initial Response Priorities 

• Sensitively explore medical needs and evidence 
preservation, avoid “victim blaming” 

- Medical exam, no bathing, douche, urination, or any 
activity that could result in loss of evidence 

- Suspected drug facilitated cases, urine collection 

- Determine assault location 

- Complainant’s clothing, bedding, other transfer 
evidence 

- Reassure complainant throughout... 
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Complainants’ Reluctance to Report 


While there is no “normal” reaction the 
following concerns and fears have been 
expressed by many complainants: 

- “No one will believe me...” 


-“I can’t believe this is happening...” 


- “I think I was raped...” (confusion) 

- “It’s my fault...” “I’m so ashamed...” 




Complainants’ Reluctance to Report 

While there is no “normal” reaction the 
following concerns and fears have been 
expressed by many complainants: 

- “I thought I was going to die / be killed...” 

- “I’m afraid and so overwhelmed...” 

- “What are people going to think...” 

- “ How can I trust anyone... ” 


Large Group Exercise: 

Knowing what we know about 
complainants reluctance to report what 
specific things can we say to build trust, 
reassure, and help them feel safe? 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


82 

2016 The National Center for Campus Public Safety. All rights reserved. 




































The National Center for Campus Public Safety 


Complainant Empowerment 


/ am a 

survivor 
»f rape. 



Reassure the Complainant 

• Reassure and empower the complainant 
with a consistent and supportive message 

• Empower Complainant - decisions to 
regain control 

- “Would you like to call someone for support? 

- “Where would you like to sit?” 

- “Is it okay if I sit here?” 

- “Can I get you something....” 

- Etc... 



Reassure the Complainant 

Reassure and empower the complainant with 
a consistent and supportive message 
• “Can I tell you something?” 

- “Your health and safety is our priority” 

- “We have a specially trained team...” 

- “While the institution has obligations you have 
some control in the process...” 

- “We will do our best to keep you informed” 

- “I suggest that we take it one step at a time” 
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Reassure the Complainant 

Reassure and empower the complainant with a 
consistent and supportive message: 

• “Can I tell you something?” 

- “I’m sorry this happened to you" 

- “I commend you for reporting” 

- “These matters are a priority for our institution” 



Reassure the Complainant 

“7 don’t know what to do, will I have to go to Court/ 

Student Conduct Board?” 

• Would you like me to tell you what I think? 

- While it is your decision, I think reporting is the right thing to do 
because it keeps your options open... 

- The institution has responsibilities too... 

- You have some control over the process... and you can make a 
more informed decision later... right now the priorities are your 
health, wellness and safety... 




TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


84 

2016 The National Center for Campus Public Safety. All rights reserved. 




































The National Center for Campus Public Safety 


Avoid “Victim Blaming” 


* Questions to avoid: 


- Why did you...? 

- Why didn’t you...? 


• We don’t need to answer these questions 
in the initial response. We can find 
another way to ask later in the 
investigation. 




First Impression Matters! 

• Follow your policy: Coordinated Multi¬ 
disciplinary approach 

• Complainant centered services and trauma 
informed approach 

• Build rapport through complainant 
empowerment 

• Complainant’s need reassurance that they will 
be supported throughout the reporting process 
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VIII. INVESTIGATIVE STRATEGIES: INTERVIEWING THE COMPLAINANT 



Trauma-Informed Sexual Assault 
Investigation and Adjudication 
Educational Program 


Interviewing the Complainant 


Module 8 


Module Objectives 

• As a result of this module, participants will 
be able to: 

- Recognize the impact of trauma and deveiop 
effective trauma informed interview strategies 

- Explain the impacts of fragmented memory 
and the vaiue of sensory and peripherai 
details that can help capture the 
complainant’s experience 
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Starting the Interview 

• Acknowledge difficulty of conversation 

- Establish common language 
-Amnesty policy, don’t hoidback 

- importance of being accurate / truthfui 

- introduce ciarifying questions that may be 
asked and that you wiii do your best to 
expiain questions 

- Permission to recaii additionai detaiis iater 




Starting the Interview 

• Avoid leading questions - use open ended 
questions 

• Avoid blaming language and tone 

• Introduce note taking or recording option 
(Policy) 

• Encourage complainant to give statement 
in their own words - uninterrupted 


I The National Center for Campus Public Satsty Modules - 11 


Starting the Interview 

• What are you able to tell me about your 
experience ? / Where would you like to 
begin? 

• Allow complainant to give uninterrupted 
statement (patience) 

• Commend and reassure throughout 
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Interview for Clarification 

• Some complainants may provide 
information that is incomplete, 
inconsistent, or untrue: 

- Interview for clarification, don’t interrogate 

- What are you able to tell me about that? 

-Can you help me understand...? 

- Can you tell me what you were thinking when 
that happened? 




Interview for Clarification 

• Interview for clarification, don’t interrogate: 

- Can you tell me what you were feeling at that point? 

- Can you tell me more about that? 

- Are there other things about that moment that stand 
out in your mind? 

• You are doing fine... I know this is difficult... 


I The National Center for Csmpus Public Safety Modules - 23 


Explain All Your Questions! 

What you say... 

What the Victim hears... 

• Are those the clothes you were 
wearing when this happened? 

• The investigator thinks it is my 
fault because of what 1 was 


wearing 

• Were you drinking or doing 
any drugs? 

• 1 knew this was my fault for 
drinking too much, the officer 
thinks so too! 

• Did he physically hurt you or 
threaten you with a weapon? 

• It must not be real rape, 1 knew 
the guy and he didn’t hurt me 

or use a weapon 


Credit Anne Munch Consulting 

The National Center tor Campua Public Safety 

Module 8-24 
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IX. CONSIDERATIONS REGARDING CRIMINAL SEXUAL OFFENDERS 




Considerations Regarding 
Criminal Sexual Offenders 

Module 9 


Criminal Sexual Offenders 

• The term “sexual offender” as used In this 
presentation Is a reference to offenders 
who have been convicted, or adjudicated, 
for a crime of sexual assault / rape. 

• Why Is Important to examine sexual 
offender behaviors? 
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Myth: Who is the Sex Offender? 


Any age, race, sexual orientation, gender identity, 
socioeconomic class, status, religion... 



He is such a good guy, he would 
never do anything like this 



Offenders Have Taught Us... 

Before the offender blames the victim 
remember. 

Three sides to everyone's life... 






Offenders Have Taught Us... 

The Secret Side 

Non-deviant 

Non-criminal 


Deviant and/or criminal 
thought but not acted on 


Deviant and/or 
criminal behavior 
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Offenders Have Taught Us. 


Sex 

Offender 

Course 

of 

Conduct: 




• Entitlement 

• Power 
|•Control 

!• Manipulation 


Sex Offender Modus Operand! 



Identify vulnerability 


Manipulate 


Isolate 


Assault 


9 




Offenders Have Taught Us... 

• Offenders are predatory: they target and 
exploit victims they think are most 
vulnerable 

• Offenders often choose victims they think 
are less likely to report, or to be 
believed... 

• Offenders use alcohol/drugs and 
manipulate other factors to discredit the 
victim 
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Alcohol as a Weapon... 

amazon.com 'Alcohol as a weapon...' 



Alcohol: Weapon & Shield 




|» Alcohol is used as a WEAPON against victims to 
make them vuinerable and to diminish their 

I credibility 

|» Alcohol is used as a SHIELD to prevent offenders 
from being held accountable. We tend to blame 
victim behavior and excuse offender behavior when 
they drink 

» Anne Munch Consulting 




The National Center for Campus Public Sefsty 


Offenders Have Taught Us... 

• VAW Offenders often promote societal 
myths about these crimes and “blame the 
victim” 

• Entitlement: Expect some perpetrators to 
be unwilling to see their actions as “rape” 
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X. INVESTIGATIVE STRATEGIES: INTERVIEWING THE RESPONDENT 



Interviewing the Respondent 

Module 10 


Module Objectives 

• As a result of this module, participants will be able to: 

- Compare strategies to approach respondent for most effective 
interviews 

- Describe the importance of fair and balanced interviews that are 
also thorough 

- Apply effective approaches to confront inconsistencies and 
interview for clarification 

- Develop effective questions and other successful strategies for 
respondent interviews 
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Respondent Interview Training? 

What are the challenges you face with 
respondent Interviews? 

What training have you received to help 
prepare you for respondent Interviews? 




Approaching the Respondent 

Key: Where do the accounts diverge? 
Balancing Fair and Thorough 



^ The National Center for Campus Public Safety 


Law Enforcement Approach 

Considerations prior to approaching respondent 

- “Pretext” or “confrontation” phone call or text 
message (Check w/ Legal Counsel / Prosecutor) 

- Helpful investigative tool for cases involving people 
who know each other 

- Police must ensure complainant is emotionally 
capable of participating. Seek guidance from 
advocate / counselor 
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Respondent Interview 

If the Respondent agrees to provide statement: 

- Acknowledge difficulty of conversation; importance of being 
accurate / truthful 

- Allow Respondent to give statement in their own words, 
uninterrupted (patience) 

- Seek facts and information regarding possible elements of 
crime/student conduct violation 

- Seek exculpatory evidence, information and/or leads, other 
witnesses, etc... 

- Who, What, Where, When and Why? 




Respondent Interview 

• Interview for clarification: We want to get 
it right! 

- Seek clarification for inconsistencies and 
explanations that don’t make sense with 
known evidence, information, or witness 
statements 


I The National Center for Campus Public Safety ModuletO- 11 


Interview: Don’t Interrogate 

• Balancing a fair and thorough investigation; 

• Confronting Inconsistencies Vs. Interrogation 

• Interview for clarification can lead to: 

- Better understanding of the facts 

- Additional exculpatory evidence or information 

- Further inconsistencies, corroboration of witness and 
victim statements 

- Partial admissions, admissions, confessions 
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XI. SEXUAL ASSAULT: INVESTIGATIVE STRATEGIES 



Sexual Assault: 
Investigative Strategies 

Module 11 


Module Objectives 

As a result of this module, participants will be able to: 

- Identify and apply the four components of a successful 
investigation 

- Compare and contrast different investigative strategies based 
on case facts, evidence, and potential defenses 

- Define consent and incapacitation and determine investigative 
strategies for these elements 

- Examine alcohol and drug facilitated sexual assault and 
investigative strategies 

- Identify strategies to discover potential evidence 
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Focus on the Respondent 

• Is there evidence of grooming, testing 
methods, contrived circumstances 

• What role did drugs and alcohol play? 

• Who supplied drugs / alcohol? 

• Did respondent provide drugs / alcohol to 
others? 




Alcohol / Drug Facilitated Sexual 
Assault 

• Either... 

- A perpetrator deliberately tries to induce a state of 
intoxication and/or incapacitation by administering a 
substance to the victim without knowledge or 
consent 

• Or.... 

- A perpetrator who exploits voluntary intoxication or 
incapacitation 

Credit Anne Munch Consulting 
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Drugs Used to Commit DFSA 

• Alcohol 

• Antidepressants 

• Benzodiazepines 

• GHB- Gamma 

• Flunitrazepam 

Hydroxybutyrate 

(Rohypnol®) 

Ketamine 

• Diazepam (Vallum®) 

• Over-the-Counter or 

• Alprazolam (Xanax®) 

OTC drugs 

• Barbiturates 

• Antihistamines 


Credit Anne Munch Consulting 

The National Center tor Campus Public Safety 

Module 11 - IS 
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Alcohol / Drugs: 

• Investigate the fine points... 

- How much knowledge did respondent have about 
complainant’s drinking habits before hand? 

- Who supplied the alcohol? 

- Who was in more control of themselves? 

- Who has more experience with alcohol? 

- Women and Men can digest alcohol differently 


Credit Anne Munch Consulting 




Alcohol / Drugs 

• Investigate the fine points... 

- What is the size and weight difference? 

- Is respondent drinking beer and feeding complainant 
shots? 

- Any evidence of the complainant throwing up? 

- Any evidence of the complainant passing out? 

- Review facts with a Toxicologist / Doctor 


Credit Anne Munch Consulting 
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Alcohol / Drugs 

What investigative strategies regarding 
alcohol and drug facilitated sexual assault 
have you used? 




What are Your Digital Forensics 
Capabilities? 

• Computer related research by the respondent: 
date rape drugs, etc... 

• Email, texts, snapchats, tweets, calls 

- May provide admissions, dates/times, additional 
witnesses 

• Social media; photos, comments, information 


I The National Center for Campus Public Safety ModuleU - 23 
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lACP Resources theiacp.org 






n 




United Educators Checklist 


TITLE IX 



Review and compare with 
your poiicy - What might be 
heipfui? 

Checklist Caution: 

Checkiists can be heipfui, 
but we must sensitively 
explain why we are asking 
the questions we are 
asking! 


^ The National Center for Campus Public Safety 


National 

Stalking 

Resource 

Center 
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XII. REPORT WRITING 



[ 


Report Writing 

Module 12 


Module Objectives 

As a result of this module, participants will be 
able to: 

- Examine the elements of an investigation report 

- Determine what information should be included in a 
report 

- Explain how to write a report that best represents the 
institution’s efforts 
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General Points 


• Reports are in many ways driven by the poiicy 
and procedures of your institution 

• Our discussion generaiiy focuses on reports of 
internai investigations, but iaw enforcement 
shouidn’t disengage... 

• This discussion is in most ways appiicabie to 
other civii rights investigation reports 
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Module-12 - S 


Consistency, Efficiency and Documentation 
Across Investigations/Reports 

• Basic process 

- Informed Survivor Letter (Guidebook, p 282) 

- Investigation Checklist (Guidebook, p 284) 


The National Center for Gampua Public Safety Module 12 - 9 
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Consistency, Efficiency and Documentation 
Across Investigations/Reports 

• Basic process 

- Informed Survivor Letter (Guidebook, p 282) 

- Investigation Checklist (Guidebook, p 284) 
-Complainant Information Sheet (Guidebook, 

p286) 

- Respondent Information Sheet (Guidebook, 

p288) 
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Consistency, Efficiency and Documentation 
Across Investigations/Reports 

• Basic process 

- Informed Survivor Letter (Guidebook, p 282) 

- Investigation Checklist (Guidebook, p 284) 

- Complainant Information Sheet (Guidebook, p 286) 

- Respondent Information Sheet (Guidebook, p 288) 

• Basic communication 

- “Canned” email 
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Consistency, Efficiency and Documentation 
Across Investigations/Reports 

• Report format (Guidebook, p 286) 

• Analysis and Finding 

- Policy citations 

- Preponderance language (Guidebook, p 290) 

• How files are maintained 

• Consistency = fewer “mistakes” and greater efficiency 

• The less you have to focus on “checking the box” the 
more you can focus on “doing it well.” 
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Sample Report 


What did you iike? 
What didn’t you iike? 
How couid it be better? 


J Tfta National Center lor Campua Public Safety 


Before You Begin Writing 

Know your policies and procedures, and write a report 

that is consistent with them 

Decide what terms you will use for the parties and 

witnesses 

If you don’t identify the parties and witnesses by name, 
create and maintain a witness key (Guidebook, p 302) 
Use consistent terminology (for people, for things) 
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Before You Begin Writing 

Think about how you can make this understood by 
somebody who has never spoken with the parties or 
who does not understand your poiices/procedures. 

- Spoon feed information 

- Expiain acronyms 

Your report wiii stand on its own in the event of an 
internai/external review - don’t assume the reader wiii 
have access to your file. 

if it’s not in the report, wiii you remember it? in a year? 
Two years? Three? 


^ Ttrs National Cantar for Campus PuOlic Safety 


Before You Begin Writing 

Develop a template/format for your reports, and use It consistently 
across Investigators 

Develop standard language for commonly cited issues (e.g., a 
description of the burden of proof) and use it consistently across 
Investigators 

Think about who will read your report and how that impacts what 
information should be shared (e.g., FERPA, Information about 
medical conditions, personal life, etc.) 

Have a trusted colleague to help work through matters if you get 
stuck 


J The Nstlonal Cenler tor Campus Public Safely 


Report Contents 


Background 

Procedural issues (often best placed in Background) 
Statements (Complainant, Respondent, Witnesses, 
Experts) 

Description of Other Evidence (student conduct records, 
medical records, photographs, surveillance videos, 
swipe card records, texts, etc.) 

Analysis and Finding 

Summary 

Attachments 


^ TPa National Cantor for Campua PuOlic Safety 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


132 

2016 The National Center for Campus Public Safety. All rights reserved. 




































The National Center for Campus Public Safety 


Background 

Orient the reader so they can best follow your report 
Explain how the complaint got to your office and the 
nature of the concern 

Explain why an investigation ensued and what policy 

and procedure applies 

Explain when the investigation began 

Introduce the parties and their association with the 

institution 

Explain any factors that will help the reader better 
understand the investigation, investigation process, etc. 


I Th8 National Centar for Campus Public Safety Mo0ulel2 - 34 


Procedural Issues 

• Explain any relevant procedural issues, such as: 

- Whether there was a concomitant criminal investigation, 
particularly if it affected the timing of the internal investigation. 

If it did, explain what the institution did to provide for the 
Complainant's and campus community’s safety during any 
“delay.” 

- Any other delays (e.g., relevant witness out of the country, 
semester break, etc.) 

- Any other factors impacting the investigation (e.g., 
Complainant’s request for no institutional action, including how 
the request was assessed/what determination was made) 



Procedural Issues 

Explain any factors relevant to handling the complaint, 
such as: 

- All interim measures. Be specific - what Complainant requested, 
what was done and when, whether the interim measures were 
modified during the investigation, etc.) 

- If a witness was not interviewed, explain. This is particularly 
important when the witness was identified by one of the parties. 

- Same with other forms of evidence (e.g., polygraph results). 

Be a good documentarian - don’t just say what was 
done. Explain why it was done and when (e.g., that it 
was timely or, if not, why not). 
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Statements 

state when you interviewed the individual 

Indicate whether another person was present during the 

interview (e.g., support person, trainee, etc.) 

Explain who the interviewee is and how they is 
connected to the institution and to the investigation 
Describe any unusual aspects of the interview or timing 
of the interview (e.g., conducted with law enforcement) 
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Statements 

• In general, write about the incident in chronological 
fashion 

- Help make the person’s account understandable by lumping 
together statements made over the course of the Interview. 

- If a party’s statement is Internally Inconsistent, note it In a 
nonjudgmental way (e.g., When asked X, Witness 1 said Y. 

Later in the interview, Witness 1 stated Z.) 

• The time to discuss this discrepancy, if reievant, is in your anaiysis. 

• Be very mindfui of the impact of trauma on memory, is it an 
inconsistency or inability to recaii information? 

- Was it behavior that was denied or simply not mentioned? 


J TPb N&rlonal Cenibr for Campus Public Safely 


Medule-12 - 38 


Statements 

You do not have to include everything the person said. 
It is okay to only include relevant information and 
exclude the rest. 

Use quotes strategically (slang, admissions, relevant 
descriptions, etc.) 

Always write to the “test” you will be applying 

- What type of case is it? Sexual harassment? Retaliation?, etc. 

- What aspect of the case is at issue? 

- Make sure you have included the relevant evidence that will 
allow you to write an analysis based on the “test” at issue 


I TPe National Center fbr Campus Public Safety Module 12- 39 
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Statements 

Be accurate. Describe the parts of the body and the 
physical acts that occurred. 

Describe the tools, objects, or weapons that were used 
and how they were used. 

Have detailed ( relevant) information: location, injuries, 
acts committed, any elements of force, coercion, threat, 
etc. 

Don’t use slang, unless you’re quoting a party/witness, 
and then explain the slang. 


^ The National Cantar for Gampua PuOlic Safety 


Statements 

Be objective - do not insert judgmental statements or 
opinions 

If a party/witness uses a vague quantitative word (a lot, 

many, some, etc.), seek more detail 

Avoid victim blaming statements (unless it’s relevant, 

such as quoting a Respondent who is offering a 

defense) 

If a party/witness uses subjective terms (acted strange, 
seemed upset, was being creepy, etc.), seek more detail 


J Tha National Cenfar for Gampua PuOllc Safety 


Review of Statements 

Consider allowing the parties to review their 
statements. This can help avoid concerns about 
inaccuracy (and sometimes provides useful evidence) 

If you do this, it is NOT an invitation for the parties to 
rewrite their statements (although some will) 

You do not have not have to make every change 
requested by a party, but do include information that is 
relevant or clarifying 


^ Tha National Cantar for Gampua PuOlic Safety 
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Review of Statements 

Note in the report any relevant discrepancies between 
what the person told you when interviewed and what 
they say in any subsequent communication 
Retain a copy of all changes requested 
Consider having witnesses review their statements, too 
Consider allowing the parties to see everybody’s 
statement and other evidence 

Conduct additional investigation, if warranted based on 
comments/information submitted by a party 


^ National Cantar for Gampua Public Safety 


Statements from Experts 

Do you have evidence that you are not qualified 
to assess? 

Where you do you find an expert? 

Be sure to explain the expert’s credentials 
Do you allow them to review their statement to 
ensure accuracy? 

What do you do when a party offers their own 
“expert” in response? 


J Tfta National Center lor Campua Public Safety 


Other Evidence 

This may be provided by a party, a witness or something 
you develop during your investigation 
Describe what it is; summarize relevant portions and 
attach it as appropriate 

If it is something that is not appropriate to disclose in 
your report (e.g., a polygraph result, party’s disability, 
etc.), disclose what is relevant and note that the 
underlying documentation is maintained in your file 


^ The National Canter for Campus Public Safety 
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Attachments 

Decide what will be attached to the report (e.g., Facebook/text 
messages, Snapchats, photos, police report, etc.) 

Redact as appropriate (keep unredacted originals in your file) 

- Be mindful of FERPA 

- Be mindful of your audience. What is relevant and appropriate to 
share? 

If the material is attached, explain the attachment and also refer to 
It In your report. It is your job to report and synthesize the 
evidence, not the reader's. 


I National Centar for Campus Public Safety Mo0ulel2 - 46 


As a reader, which is more 
impactful? 

This: 

Complainant stated that Respondent 
subsequently texted her stating he was sorry 
for hitting her and apologized when she told 
him he had raped her. See Attachment 1. 




The National Cantar for Campus Public Safety 


Module 12 - 47 


This? 


Complainant stated that Respondent subsequently texted him about 
what had happened. Complainant provided the texts, which read as 
follows: 


Complainant: 

Respondent; 


Complainant: 

Respondent; 


I don’t care what u say. U know I didn’t want it 
and you did it anyway. 

I’m sorry I hurt u. You know 1 don’t hit. I was so 

drunk. IDK what to say to make it better. Can I 
see u? 

What could you say? U raped me, asshole. 

I'm sorry. I’m so sorry. I luv u u know that. I 
don’t know why I did what I did 


See Attachment 1. 




TPa National Cantar for Campus Public Safety 


Module 12-48 
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Or This? 

Complainant stated that 


Respondent subsequently 


texted him about what had 


happened. 

.'JT' 

Complainant provided the 


texts, which read as foliows: 

'MM 

See Attachment 1. 

o 


Don’t Assume... 

• The reader knows your policy, process or 
culture 

• The reader will read the attachments 

• The reader understands Title IX or the 
obligations it places on the institution 

• The reader understands about the impact of 
trauma on those who experience sexual assault 

• The reader doesn’t believe rape myths 



Analysis and Finding 

• If you have consistently kept the “test” you will 
be applying in mind, this section will be easier to 
write, because you will have developed the 
evidence you need to assess the issue 

• If you don’t have the information you need, go 
back and do more investigation (and learn for 
the future) 


Ths National Centar for Campus PjDIic Safety Mo0ulel2- 51 
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Analysis and Finding 

• state the relevant section of your policy 
and the “test” you will apply 

• State the burden of proof you will be 
applying 

• Apply the test, using the relevant portions 
of evidence 


Analysis and Finding 

Your analysis should make it clear to the reader what 
your finding is and how you got there 

- If you simply summarize the evidence and state “I find by a 
preponderance of the evidence that Respondent violated 
University policy,” it says nothing about how you reached your 
decision 

- Discuss the relevant portions of the evidence as it relates to the 
test you are applying 

If you explain it in your report, it will be easier to explain 
your reasoning in the event of external review/litigation 




standard of Proof 


• Three standards In the US: 

- Beyond a reasonable doubt 
-Clear and convincing evidence 

- Preponderance of the evidence 
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If You Are Struggling to Reach a 
Finding 

Talk it out 

Write it both ways 

Is there a credibility concern? 


^ National Cantar for Gampua Public Safety 


Analysis and Finding 

If you find that the preponderance of the evidence does 
not support the conclusion that Respondent violated 
University policy: 

- If accurate, note that this does not mean the events did not 
occur as reported by Complainant 

- If appropriate, note the ways in which the Complainant’s report 
is accurate and supported by the evidence (e.g., the events 
occurred as reported, but a reasonable person in Respondent’s 
situation would not understand that Complainant did not 
consent to the conduct of a sexual nature at issue) 


J TPb N&rlonal Cenibr for Campus Public Safely 


Important Things to Remember 

You do not have to be right, you have to act in good faith 
The preponderance of the evidence standard does not 
give you the luxury of feeling as though you are right 
You should feel confident that the evidence that was 
available to you supports or does not support a finding 
that your institution's policy was violated 
Avoid making findings as to whether Title IX was violated, 
but instead determine if institution’s policy was violated 
Remember: institutions must comply with Title IX, not 
individual students 


^ TPe National Canter for Campus Public Safety 
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The Final Product 

Your report should be: 

- Easy to read (e.g., use the active voice, good grammar, etc) 

- Use consistent terminology 

- Look professional (e.g., professional font, formatting, etc.) 

- Consistent with other reports issued by your office 

- Able to stand on Its own as a full description of how the matter 
was brought to the Institution and what was done to address the 
concerns to the point your investigation reached its conclusion 

The final determination should be yours if your name is 
on the report 


I National Centar for Campus Public Safety Mo0ulel2 - 58 


Final Notes About Report Writing 

Be kind to yourself. 

This work is hard, and it’s harder to explain in writing. 
Grow, but aiso give yourself credit for good work done. 




The National Center for Campus Public Safety 


Module 12 - 59 


• Questions? 




The National Center for Campus Public Safety 


Module 12 - SO 
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References 

- Informed Survivor Letter (Guidebook, p 282) 

- Investigation Checklist (Guidebook, p 284) 

- Complainant Information Sheet (Guidebook, p 286) 

- Respondent Information Sheet (Guidebook, p 288) 

- Sample report format (Guidebook, p 286) 

- Sample report (Guidebook, p 288) 

- Sample “preponderance” language (Guidebook, p 
286) 

- Witness key (Guidebook, p 298) 
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info(g!nccpsafety.org 

1.866.817.5817 


www.margolishealy.com 
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XIII. ADJUDICATION: PROTECTING COMPLAINANTS, PROMOTING ACCOUNTABILITY, 
RESPECTING RIGHTS 



Trauma-Informed Sexual Assault 
Investigation and Adjudication 
Educationai Program 


Adjudication: 


Protecting Complainants, 


Promoting Accountability, 


Respecting Rights 


Module 13 


National Center for Campus Public Safety 

Module 13-2 


Moduie Objectives 

• As a result of this module, participants will be 
able to: 

- Explain due process in the context of sexual assault 
investigations and adjudications 

- Compare the benefits and challenges of various 
adjudioation models 

- Explain the legal standards that would be applied in 
oases filed by oomplainants and respondents 
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XIV. ADJUDICATION: APPEALS AND LOGISTICS 



Trauma-Informed Sexual Assault 
Investigation and Adjudication 
Educational Program 


Adjudication: 

Appeals and Logistics 


Module 14 


The National Center lor Campua Public Safety 

Module 14 - 2 


Module Objectives 

• As a result of this module, participants will 
be able to: 

- Explain logistical considerations for hearings 
and related meetings 

- Describe the requirements associated with an 
appeals process 




TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


151 

2016 The National Center for Campus Public Safety. Alt rights reserved. 





































The National Center for Campus Public Safety 


“Advisor of Choice” Issues 


Clery: accused and accuser are entitled to same opportunities to 
have others present at disciplinary proceeding, including 
opportunity to be accompanied to any meeting or proceeding by an 
advisor of their choice 


• “Advisor of choice” could include legal counsel 

- Consider victims’ rights groups as resources for complainants 


“any meeting” includes all related meetings 
Regulations: “may establish restrictions regarding the extent to 
which the advisor may participate in the proceedings, as long as 
the restrictions apply equally to both parties” 


Title IX Minimum Procedural 
Requirements 

Both parties must be afforded similar and 
timely access to any information that will 
be used at a hearing, similar pre-hearing 
meetings, ability to present character 
witnesses, review statements, etc. 


Title IX Minimum Procedural 
Requirements 

• Standard of Proof: 

- Clery Act requires that institutions state what standard will be 
used (without specifying what it must be) 

- OCR requires that institutions use preponderance of the 
evidence standard in sexual violence and sexual harassment 
cases 

- Preponderance of evidence standard means “more likely than 
not” 

• Contrast with higher standards 
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Title IX Minimum Procedural 
Requirements 

• Per OCR, no separate procedures for student 
athletes 

• OCR recommends policy statement to effect 
that: 

- Institution’s primary concern is student safety 

- Other rules violations will be addressed separately 
from a sexual violence allegation, and 

- Drug/alcohol use never makes complainant at fault 
for sexual violence 




Title IX Minimum Procedural 
Requirements 

• Policies must specify time frames in which: 

- Major events in investigations/hearings will occur 

- School will conduct investigation and adjudication 

• In OCR experience, a typical investigation takes 60 days, 
excluding appeals, absent extenuating circumstances 

• Note that OCR does not require investigations to be 
completed within 60 days 


- Parties will be notified regarding outcome of 
complaint 

- Parties may file an appeal, if applicable 



Impartiality 

• Impartial fact finder/decision-maker 

- No malice, no bias, no conflict of Interest 

- Consider giving the parties an opportunity to 
object to the decision-maker on the basis of 
lack of Impartiality 

- No legal constraints on who may be decision¬ 
maker, but ensure you can act throughout the 
year 




TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


153 

2016 The National Center for Campus Public Safety. All rights reserved. 



































The National Center for Campus Public Safety 


Decision-maker Qualifications 


• Impartial fact finder/decision-maker 

- Per Clery regulations, involved officials must have no 
conflict of interest or bias for or against the accuser 
or the accused 

- Per OCR, fact finder/decision-maker should have 
adequate training or knowledge regarding sexual 
violence 


- Per Clery, must have annual training re: domestic 
violence, dating violence, SA and stalking 


Hearing Logistics 


Discussion: 

- What works? 
-What doesn’t? 


Hearing Logistics 

• Open or closed hearing? 

- Suggest closed, even if open for other matters 

- Never let this decision rest with respondent 

• Timing 

- It will be an emotional situation for both parties. Be 
certain to allow time for breaks, and take them as 
scheduled (and as appropriate when requested) 




TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


154 

2016 The National Center for Campus Public Safety. All rights reserved. 



































The National Center for Campus Public Safety 


Hearing Logistics 

Physical layout 

- If complainant and respondent will be in the 
same room, allow for physical separation 

- Consider visual separation, such as a screen 


Hearing Logistics 

If institution allows one party to be 
present for entire hearing, it must do so 
equally for both 

Use neutral terminology (e.g., complainant 
and respondent, not victim or alleged 
perpetrator) 


Hearing Logistics 

Evidence 

- Do not allow information regarding extraneous matters, such as 
complainant’s past sexual history with others, sexual reputation, 
etc. 

- If forensic evidence is offered, have an impartial trained forensic 
examiner available to interpret the information 

- Background information gathered about respondents 

Per OCR, must maintain documentation of hearing 

(written findings of fact, transcripts or audio recordings) 




TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


155 

2016 The National Center for Campus Public Safety. All rights reserved. 



































The National Center for Campus Public Safety 


Hearing Logistics 


• Testimony 

- Consider allowing complainant to testify outside of the presence 
of respondent, but in a manner that still allows respondent to 
hear complainant, such as via telephone or behind a screen 

• Cross-Examination 


- OCR discourages direct cross-examination 


- Have parties submit questions to the hearing officer/panel, 
which determines which questions to ask (e.g., removing 
questions about past sexual history, etc.) 


Assessing Credibility 

• Affect, demeanor 

- Separate nerves from evasiveness, 
untruthfulness 

• Does who, what, why, when, where 
compare well with other witnesses? 



Assessing Credibility 

• Is chronology: 

- Internally consistent? 

- Consistent with other witnesses? 

• Corroboration of documents, emails, 
texts, social media postings, photos/ 
video, receipts, etc. 
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Trauma-Informed Questioning 


Keep effects of trauma in mind when framing questions 
Do not engage in "victim-blaming” 

Do not assume that compiainant is not credible simply 
due to memory gaps, timing of reporting, other potential 
trauma-related issue are present 


However: cannot automatically assume credibility where 
trauma may be present; decision must be based on 
reasonable weighing of preponderance of evidence 


Closing a Hearing 

Remind parties of institution’s prohibition 
on retaliation (direct or indirect) and how 
to report any suspected retaliation 
Inform parties of what to expect in terms 
of timing and notification of decision 
Remind parties of available support 
resources 


Sanctioning 

Per OCR, if respondent is found to have violated policy, sanctions 
must be aimed at eliminating hostile environment, preventing its 
recurrence and addressing its effects 

- Impact on the complainant should be minimized 

- Consider consulting with Title IX coordinator regarding appropriate 
sanctions and to ensure consistency 

- Consider how to address the effects of the harassing behavior on 
complainant (see p. 16 of 2011 DCL for suggestions from OCR) 

- Consider whether broader actions, such as policy revisions or campus¬ 
wide education, are appropriate 
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Notice of Outcome 


• Per the Clery Act, both the accused and 
accuser shall be simultaneously Informed 
In writing of: 


-The outcome of disciplinary proceeding 
arising from DV, DV, SA, or stalking 


Notice of Outcome 

• Notification of sanctions is required under the Clery Act 
and permitted under FERPA when the matter involves 
sexual violence 

• In cases that involve sexual harassment, but not sexual 
violence, the complainant can only be informed of those 
sanctions directly related to the complainant, such as an 
instruction to the respondent not to have any contact 
with complainant 



Appeals 

• Not required by Title IX or Due Process 

• Recommended by OCR 

• If available, must be available to both 
parties 
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Appeals 


• Common bases 

- Newly acquired evidence 

- Prejudicial error 

- Abuse of discretion (decision was arbitrary 
and capricious) 

- Sanction was disproportionate to offense 


Appeals 

• Per the Clery Act, both the accused and 
accuser shall be simultaneously informed 
in writing of, among other things 
-The procedures for appealing result 

- Any change to the result prior to it being 
finalized 

- When the result become final 
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XV. TRAINING TO COMPLY WITH OCR TITLE IX GUIDANCE AND THE CLERY ACT 




Mandatory Training to Comply 
with OCR Guidance and the 
Clery Act 

Module 15 


Module Objectives 

• As a result of this module, participants will 
be able to: 

- Identify OCR guidance, Clery Act 
requirements and best practices for training 

- Identify target audiences for training 

- Identify components of training requirements 

- Develop a training strategic pian 
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“Combined with education and training 
programs , these measures can heip ensure that 
aii students and empioyees recognize the nature 
of sexuai harassment and vioience, and 
understand that the schooi wiii not toierate such 
conduct... Training for administrators, teachers, 
staff, and students aiso can heip ensure that they 
understand what types of conduct constitute 
sexuai harassment or vioience, can identify 
warning signais that may need attention, and 
know how to respond.” (Page 5 -6, dcl) 


Specific Recommendations from 
DCL 

Training for administrators, teachers, staff, and students can help 
ensure they understand sexual harassment and violence; (Page 6, 
DCL) 

Title IX coordinators must have adequate training; (Page 7, DCL) 
Law enforcement unit employees should receive training; (Page 7, 
DCL) 

Those involved In Implementing Title IX grievance procedures must 
have training or experience in handling complaints (Page 12, DCL) 



Title IX Coordinators 


Title IX coordinators should receive training on the 
following: 

- What constitutes sexual harassment, including sexual violence; 

- Institution’s obligations to address allegations and its grievance 
procedures; 

- How to conduct Title IX investigations; and, 

- Link between alcohol and drugs and sexual harassment and 
violence 

• Best practices to address the link 
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Others Involved 


Anyone involved in processing, investigating, or 
resolving complaints must have training or experience : 

- Institution’s obligations to address allegations; 

- What constitutes sexual harassment, including sexual violence; 

- The Institution’s grievance procedures; 

- How to conduct Title IX Investigations; and, 

- Link between alcohol and drugs and sexual harassment and 
violence 

• Best practices to address the link 


- Should include applicable confidentiality requirements 

- Should be targeted, comprehensive training program 


Investigators & Hearing Officers 

In sexual violence cases, fact-finder and 
decision-maker should have adequate 
training or knowledge regarding sexual 
violence. (Page 12, DCL) 


Campus Public Safety 


Because sexual violence complaints often are filed 
with the school’s law enforcement unit, all school 
law enforcement unit employees should receive 
training on the school’s Title IX grievance 
procedures and any other procedures used for 
Investigating reports of sexual violence. In 
addition, these employees should receive copies 
of the school’s Title IX policies. (DCL, pg. 8) 
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From Univ. of Montana 


Sexual Assault response requires specialized training 
and knowledge 

First Response Is different than Investigation 
"Victim-Centered” Is the focus of First Response 
Documentation Is Key 

An effective campus police department does not 
operate In a vacuum 


From Univ. of Montana 

• Consistent and on-going training 

- taking statements from individuals reporting sexual assault; 

- impact of officers’ and detectives’ attitudes toward victims on 
investigative outcomes; 

- impact of bias in law enforcement agencies’ response to sexual 
assault and training to ensure bias does not undermine 
investigations, damage rapport with victims, or re-traumatize 
victims; 

- presentations by victims of sexual assault or presentations that 
otherwise adequately convey victims’ experiences. 



From Univ. of Montana 


• Consistent and on-going training 

- effective law enforcement response to non-stranger 
assault, drug- and alcohol-facilitated assault, and 
sexual assault where the victim is incapacitated or 
otherwise unwilling or unable to clearly describe the 
assault; 

- core scientific concepts related to sexual assault 
including counterintuitive behavior, tonic immobility, 
and the effects of trauma on memory; 
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From Univ. of Montana 


• Additionally, detectives who conduct sexual 
assault investigations must have additional in- 
depth training in sexual assault investigations; 


• Supervisors must receive specialized training on 
how to review sexual assault responses and 
investigations for comprehensiveness and to 
detect 


Who Will Help Me? 

From the "National Domestic Violence Hotline, Who Will Help Me? Domestic Wolence Survivors Speak Out 
About Law Enforcement Responses. Washington. DC (2015) 

• Law enforcement responses to survivors must be 
based on the following principles: 

- Treating survivors with dignity and respect 

- Giving survivors their ‘‘voice’’ during encounters 

- Being neutral and transparent in their actions 

http://www.thehotline.org/resources/law-enforcement-responses 



From UNM 


Where a college or university has its own LEA, 
sexual violence complaints are often filed with the 
school's law enforcement unit. 


Therefore, all school law enforcement unit 
employees should receive training on the school's 
Title IX grievance procedures in addition to training 
on the law enforcement response to and 
investigation of sexual assault. 
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From UNM 


A criminal complaint should not be unfounded following an 
initial complainant interview or perceived complainant reaction 
to the sexual assault... 


- Complainants of sexual assault may recant or decline prosecution 
for various reasons: 

• fear of retaliation by the offender; 

• concern about not being believed; 

• hesitancy regarding the criminal justice system; 

• loss of privacy. 


Reluctance is neither indicative of a false report nor reason to 
forego a strong, evidence-based investigation 


From UNM 

To reduce potential gender bias, law enforcement 

agencies should have: 

- clear, unequivocal policies about the proper handling of sexual 
assault crimes 

- Training about these policies and about effective responses to 
sexual assault crimes more generally: and 

- supervision protocols and systems of accountability to ensure that 
officers responding to sexual assault crimes act in accordance 
with these policies and trainings. 



Responsible Employees 


• Employees who regularly Interact with students 
(those likely to witness or receive reports of 
sexual harassment and violence) Including 
teachers, school law enforcement unit 
employees, school administrators, school 
counselors, general counsels, health personnel, 
and resident advisors. 


• How to recognize and appropriately address 
allegations of sexual harassment or violence 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


165 

2016 The National Center for Campus Public Safety. All rights reserved. 




































The National Center for Campus Public Safety 


Other Employees 


• Other employees should know how to 
recognize sexual harassment or violence, 
can Identify warning signs, and know how 
to respond. (Page 6, DCL) 


• This would be general awareness training 


Clery Act Required Training 

• (668.46(k))...As required by paragraph (b)(11)(vl) of this 
section, an institution must include in its annual security 
report a clear statement of policy that addresses the 
procedures for institutional disciplinary action in cases 
of alleged dating violence, domestic violence, sexual 
assault, or stalking and that - 
- Provides that the proceedings will- (668.46(k)(2)) 

• Be conducted by officials who at a minimum receive annual training 
on the issues related to dating violence, domestic violence, sexual 
assault, and stalking and on how to conduct an investigation and 
hearing process that protects the safety of victims and promotes 
accountability; (668.46(k)(2)(ii)) 



Training Requirements 

Law Enforcement Personnel - focus on the impact of trauma, 
notifying students of their rights/campus resources, reporting to 
Title IX Coordinators, the institution’s grievance procedures 
Investigators and Adjudicators - focus on grievance procedures, 
confidentiality, conflicts of interest, “preponderance of the 
evidence” standard, consent in the context of drug and alcohol use, 
the impact of trauma 

Health and Counseling Staff - special focus on survivors’ services 
and the institution’s internal grievance procedures 
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Training Requirements 

• Coaches, Staff, Faculty, RAs, and the broader campus 
community - focus on identifying sexual violence, their 
obligation to report, confidentiality, bystander 
intervention, and promoting a safe culture 

• Board Members - special focus on compliance 
obligations and grievance procedures 

• Those Who Supervise Minors - special focus on state 
reporting statutes and institutional reporting obligations 




Requirements 


• Training topics: 

- Understanding institutional obligations 

- Exploration of Rape Myths & Rape Culture 

- Cultural competency 

- Understanding Impact of Trauma 

- Investigative strategies 

- Interviewing complainants, respondents, witnesses 

- Report writing 




TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


167 

2016 The National Center for Campus Public Safety. All rights reserved. 



































































The National Center for Campus Public Safety 


What To Do 


• Determine who needs training 

• Develop a training plan 

• Prioritize the various groups based on role 
in process 


• Determine what specific training each 
group needs 






www.nccpsafety.org 

www.bja.gov info@nccpsafety.org www.margolishealy.com 

1 . 866 . 817.5817 
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XVI. INSTITUTIONAL SUPPORT AND SELF CARE 



Trauma-Informed Sexual Assault 
Investigation and Adjudication 
Educationai Program 


institutionai Support and Seif 
Care: 

Taking Care of Yourself So You Can Take Care of Ofhers 

Module 16 


Module Objectives 

• As a result of this module, participants will 
be able to: 

- Identify the signs of burnout 

- Recognize the importance of organizationai 
support in doing trauma-based work 

- Describe what organizations can do to 
support staff 

- Buiid a coping tooi box to prevent burnout 
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Facts to know 

• Working with trauma can iead you to 
experience YOUR OWN trauma reactions. 

• The quaiity of your work with victims is 
infiuenced by your abiiity to remain fresh 
by increasing your resiiiency factors. 

• Seif-care is not a option, it is a 
requirement to do good work. 


I The National Center for Campus Public Safety Module16- 5 
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Mindfulness 

• Paying attention in a particular way: on 
purpose, in the present moment, and non- 
judgmentally. (Kabat-Zinn) 

• May lead to relaxation, but not always. 

• Aids in processing traumatic reactions to 
complainants accounts out of your mind 
and body. 




“Just Breathe” 


just breathe 



Opening Up the Mind 


• “Words stake out territory in your brain 
just as people and objects do.” 

- Surviving Survival: The Art and Science of 
Resilience by Laurence Gonzales 
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Types 

of Self-Care 

Awareness 

Avoidance 

• A daily activity 

• For crisis situations 

• For overall health and 

• To manage distress in the 

resilience 

moment 

^^^The National Center tor Campus Public Safety 

Module 16 - 31 


Types of Self-Care 

Behavioral 

- Exercise or other body-oriented activities 

- Hobbies 

- Doing OTHER WORK 

- Focusing on the mundane in your personal life 

• Walk the dog, clean your house, do the dishes 

- Use other parts of your brain: journal writing, art, puzzles 

- Humor 

- Rest AND Vacation 

- Self-help books 

• Tapping In by Laurel Parnell 

• Writing to Heal by James Pennebaker 


I The National Center for Campus Public Satsty Module 16 - 32 


Types of Self-Care 

Professional: 

- Personal therapy: Perhaps trauma-oriented? 

- Massage or other bodywork 
-Support groups 
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XVII. PROGRAM CLOSE 
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Agenda 

Overview 

2 - Overview of Title IX, Clery Act, 

9 - Criminal Offenders 

and Institutional Obligations 

10 - Interviewing the Respondent 

3 - Community Coordination 

11 - Investigative Strategies 

4 - Culture: Rape Narrative 

12 - Report Writing 

5 - Impact of Language 

14 - Adjudication: Respecting 

6 - Effects of Trauma 

Rights 

7 - First Impressions Matter 

14 - Adjudication: Appeals 

8 - Interviewing the Complainant 

15 - Mandatory Training 


16 - Institutional Support and Self 


Care 

The National Center for Campus Public Safety 

Module 17-4 


Wrap Up 

Review key topics 

Review course goals 

Complete evaluations and survey 


Course Goals 

Identify and acquire resources and tools to conduct 
trauma-informed response, investigations and 
adjudications in a manner that protects 
complainants, respects the rights of respondents 
and is consistent with legal requirements and 
promising trauma-informed practices. 

Understand and correctly apply the statutory and 
regulatory requirements and OCR guidance of most 
relevance to investigations/adjudication processes. 




TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


182 

2016 The National Center for Campus Public Safety. All rights reserved. 




































The National Center for Campus Public Safety 


Course Goals 

Identify and understand how to create 
partnerships that allow efficient and 
effective trauma-informed response. 
Understand the impact of language as 
part of an effective trauma-informed 
response and on campus culture. 


Course Goals 

• Understand the realities and impacts of rape 
myths and rape culture on sexual assault 
disclosure and reporting, as well as on trauma- 
informed response, Investigation and 
adjudication. 

• Understand the neuroblology of trauma and 
how the Impact of trauma on the brain affects 
reporting, memory and getting support. 



Course Goals 

• Understand how to write reports that contain 
relevant Information, reflect the effort of the 
Institution and explain how decisions were 
reached. Identify techniques to assess and 
Improve report writing. 

• Understand the Importance of taking care of 
yourself (Individually and Institutionally), so you 
can take care of others. 
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Key Topics 


• Review identified participant key topics 

- Were they covered? 

- If not, do we need to cover them? 

• Do we need to cover them now? 


Evaluations/Post Session Survey 

• Please complete evaluations 

- Honest feedback 

- If you rank less than satisfactory, please 
Indicate what we can do to Improve 

- Let us know what you IlkedI 



Thank you 
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www.nccpsafety.org 

info@nccpsafety.org 

1 . 866 . 817.5817 


www.margolishealy.ci 
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PART II: REFERENCES 

Resources 

KEY DEFINITIONS 

RAPE (AS DEFINED BY CLERY ACT REGULATIONS) 

The penetration, no matter how slight, of the vagina or anus with any body part or object, or oral penetration by a sex organ 
of another person, without the consent of the victim. 

SEX OFFENSES (AS DEFINED BY CLERY ACT REGULATIONS) 

Any sexual act directed against another person, without the consent of the victim, including instances where the victim is 
incapable of giving consent. 

A. Fondling —^The touching of the private body parts of another person for the purpose of sexual gratification, without 
the consent of the victim, including instances where the victim is incapable of giving consent because of his/her age 
or because of his/her temporary or permanent mental incapacity. 

B. Incest —Sexual intercourse between persons who are related to each other within the degrees wherein marriage is 
prohibited by law. 

C. Statutory Rape —Sexual intercourse with a person who is under the statutory age of consent. 

DATING VIOLENCE (AS DEFINED BY CLERY ACT REGULATIONS) 

Violence committed by a person who is or has been in a social relationship of a romantic or intimate nature with the victim. 

(i) The existence of such a relationship shall be determined based on the reporting party's statement and with consideration 
of the length of the relationship, the type of relationship, and the frequency of interaction between the persons involved in 
the relationship. 

(ii) For the purposes of this definition— 

(A) Dating violence includes, but is not limited to, sexual or physical abuse or the threat of such abuse. 

(B) Dating violence does not include acts covered under the definition of domestic violence. 

(iii) For the purposes of complying with the requirements of this section and § 668.41, any incident meeting this definition is 
considered a crime for the purposes of Clery Act reporting. 

DOMESTIC VIOLENCE (AS DEFINED BY CLERY ACT REGULATIONS) 

(i) A felony or misdemeanor crime of violence committed— 

(A) By a current or former spouse or intimate partner of the victim; 

(B) By a person with whom the victim shares a child in common; 

(C) By a person who is cohabitating with, or has cohabitated with, the victim as a spouse or intimate partner; 

(D) By a person similarly situated to a spouse of the victim under the domestic or family violence laws of the jurisdiction in 
which the crime of violence occurred, or 

(E) By any other person against an adult or youth victim who is protected from that person's acts under the domestic or 
family violence laws of the jurisdiction in which the crime of violence occurred. 
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(ii) For the purposes of complying with the requirements of this section and § 668.41, any incident meeting this definition is 
considered a crime for the purposes of Clery Act reporting. 


STALKING (AS DEFINED BY CLERY ACT REGULATIONS) 

(i) Engaging in a course of conduct directed at a specific person that would cause a reasonable person to— 

(A) Fear for the person's safety or the safety of others; or 

(B) Suffer substantial emotional distress. 

(ii) For the purposes of this definition— 

(A) Course of conduct means two or more acts, including, but not limited to, acts in which the stalker directly, indirectly, 
or through third parties, by any action, method, device, or means, follows, monitors, observes, surveils, threatens, or 
communicates to or about a person, or interferes with a person's property. 

(B) Reasonable person means a reasonable person under similar circumstances and with similar identities to the victim. 

(C) Substantial emotional distress means significant mental suffering or anguish that may, but does not necessarily, require 
medical or other professional treatment or counseling, (iii) For the purposes of complying with the requirements of 
this section and section 668.41, any incident meeting this definition is considered a crime for the purposes of Clery Act 
reporting. 


SEXUAL HARASSMENT (NOT AS DEFINED BY CLERY ACT) 

Sexual harassment is unwelcome conduct of a sexual nature. 

• This includes unwelcome sexual advances; requests for sexual favors; and other verbal, nonverbal, or physical conduct 
of a sexual nature. 

• Student-to-student harassment creates a hostile environment if conduct is sufficiently severe and pervasive that it 
interferes with or limits a student's ability to participate in or benefit from an institution's program. 

• Schools should investigate all reports of unwelcome conduct of a sexual nature to determine if conduct is sufficiently 
severe and pervasive to create hostile environment. 


CONSENT (AS IN NOT ALONE REPORT) 

The input of students and sexual assault experts can be helpful in developing a definition of consent. At minimum, the 
definition should recognize that: 

• consent is a voluntary agreement to engage in sexual activity; 

• someone who is incapacitated cannot consent; 

• past consent does not imply future consent; 

• silence or an absence of resistance does not imply consent; 

• consent to engage in sexual activity with one person does not imply consent to engage in sexual activity with another; 

• consent can be withdrawn at any time; and 

• coercion, force, or threat of either invalidates consent. 

Incapacitation (such as due to the use of drugs or alcohol, when a person is asleep or unconscious, or because of an intellectual 
or other disability that prevents the student from having the capacity to give consent) 
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CLERY ACT, AS AMENDED 



FEDERAL REGISTER 


Vol. 79 Monday, 

No. 202 October 20, 2014 


Part III 


Department of Education 

34 CFR Part 668 

Violence Against Women Act; Final Rule 
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DEPARTMENT OF EDUCATION 

34 CFR Part 668 

[Docket ID ED-2013-OPE-0124] 

RIN 1840-AD16 

Violence Against Women Act 

AGENCY: Office of Postsecondary 
Education, Department of Education. 
ACTION: Final regulations. 

SUMMARY: The Secretary amends the 
Student Assistance General Provisions 
regulations issued under the Higher 
Education Act of 1965, as amended 
(HEA), to implement the changes made 
to the Clery Act by the Violence Against 
Women Reauthorization Act of 2013 
(VAWA). These regulations are intended 
to update, clarify, and improve the 
current regulations. 

DATES: These regulations are effective 
July 1, 2015. 

FOR FURTHER INFORMATION CONTACT: 

Ashley Higgins, U.S. Department of 
Education, 1990 K Street NW., Room 
8037, Washington, DC 20006-8502. 
Telephone (202) 219-7061 or hy email 
at: Ashley.Higgins@ed.gov, 

If you use a telecommunications 
device for the deaf (TDD) or a text 
telephone (TTY), call the Federal Relay 
Service (FRS), toll free, at 1-800-877- 
8339. 

SUPPLEMENTARY INFORMATION: 

Executive Summary 

Purpose of This Regulatory Action: 

On March 7th, 2013, President Obama 
signed the Violence Against Women 
Reauthorization Act of 2013 (VAWA) 
(Pub. L. 113-4), which, among other 
provisions, amended section 485(f) of 
the HEA, otherwise known as the Jeanne 
Clery Disclosure of Campus Security 
Policy and Campus Crime Statistics Act 
(Clery Act). The Clery Act requires 
institutions of higher education to 
comply with certain campus safety- and 
security-related requirements as a 
condition of their participation in the 
title IV, HEA programs. Notably, VAWA 
amended the Clery Act to require 
institutions to compile statistics for 
incidents of dating violence, domestic 
violence, sexual assault, and stalking 
and to include certain policies, 
procedures, and programs pertaining to 
these incidents in their annual security 
reports. We are amending § 668.46 of 
title 34 of the Code of Federal 
Regulations (CFR) to implement these 
statutory changes. Additionally, we are 
updating this section hy incorporating 
provisions added to the Clery Act hy the 
Higher Education Opportunity Act, 
enacted in 2008, deleting outdated 


deadlines and cross-references, and 
making other changes to improve the 
readability and clarity of the 
regulations. We have published 34 CFR 
668.46 in its entirety at the end of these 
regulations for our readers’ 
convenience. 

Summary of the Major Provisions of 
This Regulatory Action: The final 
regulations will— 

• Require institutions to maintain 
statistics about the number of incidents 
of dating violence, domestic violence, 
sexual assault, and stalking that meet 
the definitions of those terms; 

• Clarify the very limited 
circumstances in which an institution 
may remove reports of crimes that have 
been “unfounded” and require 
institutions to report to the Department 
and disclose in the annual security 
report the number of “unfounded” 
crime reports; 

• Revise the definition of “rape” to 
reflect the Federal Bureau of 
Investigation’s (FBI) updated definition 
in the UCR Summary Reporting System, 
which encompasses the categories of 
rape, sodomy, and sexual assault with 
an object that are used in the UCR 
National Incident-Based Reporting 
System; 

• Revise the categories of bias for the 
purposes of Clery Act hate crime 
reporting to add gender identity and to 
separate ethnicity and national origin 
into separate categories; 

• Require institutions to provide to 
incoming students and new employees 
and describe in their annual security 
reports primary prevention and 
awareness programs. These programs 
must include; a statement that the 
institution prohibits the crimes of dating 
violence, domestic violence, sexual 
assault, and stalking, as those terms are 
defined in these final regulations; the 
definitions of these terms in the 
applicable jurisdiction; the definition of 
“consent,” in reference to sexual 
activity, in the applicable jurisdiction; a 
description of safe and positive options 
for bystander intervention; information 
on risk reduction; and information on 
the institution’s policies and procedures 
after a sex offense occurs; 

• Require institutions to provide, and 
describe in their annual security reports, 
ongoing prevention and awareness 
campaigns for students and employees. 
These campaigns must include the same 
information as the institution’s primary 
prevention and awareness program; 

• Define the terms “awareness 
programs,” “bystander intervention,” 
“ongoing prevention and awareness 
campaigns,” “primary prevention 
programs,” and “risk reduction;” 


• Require institutions to describe 
each type of disciplinary proceeding 
used by the institution; the steps, 
anticipated timelines, and decision¬ 
making process for each type of 
disciplinary proceeding; how to file a 
disciplinary complaint; and how the 
institution determines which type of 
proceeding to use based on the 
circumstances of an allegation of dating 
violence, domestic violence, sexual 
assault, or stalking; 

• Require institutions to list all of the 
possible sanctions that the institution 
may impose following the results of any 
institutional disciplinary proceedings 
for an allegation of dating violence, 
domestic violence, sexual assault, or 
stalking; 

• Require institutions to describe the 
range of protective measures that the 
institution may offer following an 
allegation of dating violence, domestic 
violence, sexual assault, or stalking; 

• Require institutions to provide for a 
prompt, fair, and impartial disciplinary 
proceeding in which; (1) Officials are 
appropriately trained and do not have a 
conflict of interest or bias for or against 
the accuser or the accused; (2) the 
accuser and the accused have equal 
opportunities to have others present, 
including an advisor of their choice; (3) 
the accuser and the accused receive 
simultaneous notification, in writing, of 
the result of the proceeding and any 
available appeal procedures; (4) the 
proceeding is completed in a reasonably 
prompt timeframe; (5) the accuser and 
accused are given timely notice of 
meetings at which one or the other or 
both may he present; and (6) the 
accuser, the accused, and appropriate 
officials are given timely and equal 
access to information that will be used 
during informal and formal disciplinary 
meetings and hearings; 

• Define the terms “proceeding” and 
“result”; and 

• Specify that compliance with these 
provisions does not constitute a 
violation of section 444 of the General 
Education Provisions Act [20 U.S.C. 
1232g), commonly known as the Family 
Educational Rights and Privacy Act of 
1974 (FERPA). 

Costs and Benefits: A benefit of these 
final regulations is that they will 
strengthen the rights of victims of dating 
violence, domestic violence, sexual 
assault, and stalking on college 
campuses. Institutions will he required 
to collect and disclose statistics of 
crimes reported to campus security 
authorities and local police agencies 
that involve incidents of dating 
violence, domestic violence, sexual 
assault, and stalking. This will improve 
crime reporting and will help ensure 
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that students, prospective students, 
families, and employees and potential 
employees of the institutions will be 
better informed about each campus’ 
safety and security procedures. 
Ultimately, the improved reporting and 
transparency will promote safety and 
security on college campuses. 

Institutions are likely to incur two 
types of costs under the final 
regulations: Paperwork costs of 
complying with the regulations, and 
other compliance costs that institutions 
may incur as they take required steps to 
improve security on campus. 

Institutions will incur paperwork costs 
involved in: Changing the reporting of 
crime statistics to capture additional 
crimes, categories of crimes, 
differentiation of hate crimes, and 
expansion of categories of bias reported; 
and the development of statements of 
policy about prevention programs and 
institutional disciplinary actions. 
Institutions will also incur additional 
compliance costs. Costs to improve 
safety on campus will include annual 
training of officials on issues related to 
dating violence, domestic violence, 
sexual assault, and stalking as well as 
training on how to conduct disciplinary 
proceeding investigations and hearings. 
The final regulations are not estimated 
to have a significant net budget impact 
on the title IV, HEA student aid 
programs over loan cohorts from 2014 to 
2024. 

On June 20, 2014, the Secretary 
published a notice of proposed 
rulemaking (NPRM) for these 
regulations in the Federal Register (79 
FR 35418], The final regulations contain 
several changes from the NPRM. We 
fully explain the changes in the 
Analysis of Comments and Changes 
section of the preamble that follows. 

Implementation date of these 
reguiations: Section 482(c) of the HEA 
requires that regulations affecting 
programs under title IV of the HEA be 
published in final form by November 1, 
prior to the start of the award year (July 
1} to which they apply. However, that 
section also permits the Secretary to 
designate any regulation as one that an 
entity subject to the regulations may 
choose to implement earlier and the 
conditions for early implementation. 

The Secretary has not designated any 
of the provisions in these final 
regulations for early implementation. 
Therefore, these final regulations are 
effective July 1, 2015. 

Pubiic Comment: In response to our 
invitation in the NPRM, approximately 
2,200 parties submitted comments on 
the proposed regulations. In addition, 
approximately 3,600 individuals 
submitted a petition expressing their 


support for comments submitted by the 
American Association of University 
Women. We group major issues 
according to subject, with appropriate 
sections of the regulations referenced in 
parentheses. We discuss other 
substantive issues under the sections of 
the proposed regulations to which they 
pertain. Generally, we do not address 
technical or other minor changes. 

Anaiysis of Comments and Changes: 
An analysis of the comments and of any 
changes in the regulations since 
publication of the NPRM follows. 

General 

Comments: The great majority of the 
commenters expressed strong support 
for the proposed regulations. They 
believed that these regulations would: 
Improve the data related to incidents of 
dating violence, domestic violence, and 
stalking at institutions; foster greater 
transparency and accountability around 
institutional policies and procedures; 
strengthen institutional efforts to 
prevent dating violence, domestic 
violence, sexual assault, and stalking; 
and ensure proper training for 
individuals who are involved in 
institutional disciplinary proceedings. 
The commenters believed that these 
changes would lead to greater 
institutional accountability and result in 
better information for students and 
families. They also believed that these 
regulations would foster more 
supportive environments for victims of 
dating violence, domestic violence, 
sexual assault, and stalking to come 
forward to report these crimes. 

Although generally supportive of the 
regulations, a few commenters urged the 
Department to consider the needs and 
perspectives of an accused student, 
particularly in regard to the regulations 
pertaining to institutional disciplinary 
proceedings. 

Several commenters noted that the 
changes that VAWA made to the Clery 
Act did not alter an institution’s 
obligations to comply with title IX of the 
Education Amendments of 1972 (title 
IX), its implementing regulations, or 
associated guidance issued by the 
Department’s Office for Civil Rights 
(OCR).i However, many commenters 
noted that institutions’ obligations 
under the Clery Act and under title IX 
overlap in some areas, and they urged 
the Department to provide as much 
guidance as possible about how to 
comply with both laws to promote best 


^ Title IX prohibits discrimination on the basis of 
sex in federally funded education programs or 
activities. 


practices and to reduce regulatory 
burden. 

Finally, some of the commenters 
stressed the need for institutions to 
consider students and employees with 
disabilities when designing their 
campus safety policies, especially their 
campus sexual assault policies. The 
commenter noted that women with 
disabilities are at a high risk for sexual 
and other forms of violence. 

Discussion: We appreciate the 
commenters’ support. We note that the 
White House Task Force to Protect 
Students from Sexual Assault, which 
was established on January 22, 2014, 
has released and continues to develop 
guidance and model policies for 
institutions to use in working to comply 
with the Clery Act and title IX. Those 
resources are available to institutions at 
the Web site www.nota/one.gov under 
the “Schools” tab. The Department 
intends to build on these resources and 
provide additional tools and guidance 
where possible for institutions, 
including by updating The Handbook 
for Campus Safety and Security 
Reporting (http://www2.ed.gov/admins/ 
iead/safety/handbook.pdfl. 

Changes: None. 

Implementation 

Comments: Several of the commenters 
requested clarification regarding the 
implementation of these new 
regulations. Some commenters 
wondered whether institutions would 
be expected to identify whether crimes 
included in statistics in previous 
calendar years met the definitions of 
“dating violence,” “domestic violence,” 
or “stalking” or to revise their statistics 
pertaining to rape using the revised 
definition. Other commenters stressed 
that institutions should he given 
significant time to develop or revise 
procedures, learn how to categorize the 
new crimes, and update their annual 
security reports to comply with these 
final regulations. 

Discussion: As first explained by the 
Department in an electronic 
announcement published on May 29th, 
2013, and later reiterated in Dear 
Colleague Letter GEN-14-13 [http:// 
ifap.ed.gov/ dpcietters/CENl 413.html], 
institutions must make a good-faith 
effort to include accurate and complete 
statistics for dating violence, domestic 
violence, sexual assault, and stalking as 
defined in section 40002(a) of the 
Violence Against Women Act of 1994 
for calendar year 2013 in the annual 
security report that must he published 
by October 1, 2014. Institutions will not 
be required to revise their statistics for 
calendar years 2013 or 2014 to reflect 
the final regulations. 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


190 

2016 The National Center for Campus Public Safety. All rights reserved. 






The National Center for Campus Public Safety 


62754 Federal Register/Vol. 79, No. 202/Monday, October 20, 2014/Rules and Regulations 


Section 485(f)(l)(F] and (£1(5) of the 
Clery Act requires institutions to 
disclose and report crime statistics for 
the three most recent calendar years in 
each annual security report. Consistent 
with the approach that we took when 
implementing the changes to the Clery 
Act and the annual fire safety report 
added hy the Higher Education 
Opportunity Act, we will phase in the 
new statistical requirements. The first 
annual security report to contain a full 
three years of data using the definitions 
in these final regulations will be the 
annual security report due on October 1, 
2018. 

Section 304(b) of VAWA specified 
that the amendments made to the Clery 
Act would be effective with respect to 
the annual security report prepared by 
an institution of higher education one 
calendar year after the date of enactment 
of VAWA, and each subsequent 
calendar year. Accordingly, institutions 
are legally required to update their 
policies, procedures, and practices to 
meet the statutory requirements for the 
annual security report issued in 2014. 
These final regulations will become 
effective on July 1, 2015, providing 
institutions at least seven months after 
the regulations are published to further 
update or refine their policies, 
procedures, and programs before the 
next annual security report is due on 
October 1, 2015. We believe that this is 
sufficient time for institutions to come 
into compliance. 

Changes: None. 

Burden 

Comments: Several commenters 
raised concerns about the burden on 
institutions imposed by these 
regulations, particularly by the 
requirements for the development of 
prevention programs and the 
requirements for campus disciplinary 
proceedings. The commenters believed 
that the cost to institutions of complying 
with these regulations could he 
significant. One commenter noted that 
these regulations would result in higher 
tuition costs because it would require 
institutions to divert funds from the 
delivery of education to hiring 
administrative staff and legal support. 
These and other commenters urged the 
Department to provide best practices 
and model policies and programs to 
help reduce the costs associated with 
implementing these changes. 

Discussion: We understand the 
commenters’ concerns about the burden 
associated with implementing these 
regulations. However, these 
requirements are statutory and 
institutions must comply with them to 
participate in the title IV, HEA 


programs. As discussed previously 
under “General,” the Department is 
committed to providing institutions 
with guidance where possible to 
minimize the additional costs and 
burdens. For additional information 
about the costs and burden associated 
with these regulations, please see the 
discussion under “Paperwork Reduction 
Act of 1995.” 

Changes: None. 

Availability of Annual Security Report 
and Statistics 

Comments: Several commenters made 
suggestions for changes in how 
institutions must make their annual 
security reports and statistics available. 
One commenter suggested that 
institutions should have to publish their 
statistics on their Web sites so that 
parents and students can make informed 
decisions about where to enroll. 

Another commenter noted that it is 
often difficult to find the required 
policies and procedures on an 
institution’s Web site. One commenter 
recommended requiring institutions to 
post all information related to an 
institution’s policies for dating violence, 
domestic violence, sexual assault, and 
stalking in one place on its Web site. If 
related information appears on other 
pages of an institution’s Web site, the 
commenter recommended requiring 
institutions to provide links to the text 
of its policy to prevent 
misunderstandings about the school’s 
policy or procedures. Another 
commenter urged the Department to 
require institutions to provide 
information to students and employees 
in languages other than English, 
particularly where a dominant portion 
of the campus community speaks a 
language other than English. Several 
commenters raised concerns about 
whether and how students, employees, 
and prospective students and employees 
would know when an institution 
updated its policies, procedures, and 
programs—particularly those related to 
campus disciplinary proceedings. 
Finally, one commenter suggested that 
the annual security report is unlikely to 
be effective or to influence behavior 
because it is just one of numerous 
disclosures that institutions must 
provide and is easily overlooked. 

Discussion: With regard to the 
commenters’ concerns that campus 
safety- and security-related statistics 
and policies can be difficult to find, we 
note that this information must all he 
contained in an institution’s annual 
security report. Institutions must 
distribute the annual security report 
every year to all enrolled students and 
employees through appropriate 


publications and mailings, including 
direct mailing to each individual 
through the U.S. Postal Service, campus 
mail, or electronic mail; by providing a 
publication directly to each individual; 
or by posting it on the institution’s Web 
site. Institutions must also distribute the 
annual security report to all prospective 
students and employees upon request. 

Although institutions are not required 
by the Clery Act to post their annual 
security report on their Web site, the 
Department collects the crime statistics 
from institutions each fall and makes 
the data available to the public on the 
Department’s College Navigator Web 
site at www.coIIegenavigator.gov, and on 
the Office of Postsecondary Education’s 
Data Analysis Cutting Tool at http:// 
www.ope.ed.gov/security/. We 
encourage institutions that post annual 
security reports on their Web site to 
place related information on the same 
central Web site or to provide a link to 
this related information from the site 
where the annual security report is 
posted so individuals will have easy 
access to the institution’s policies. 
Although not required by the Clery Act, 
consistent with Federal civil rights laws, 
institutions must take appropriate 
measures to ensure that all segments of 
its community, including those with 
limited English proficiency, have 
meaningful access to vital information, 
such as their annual security reports. 

In response to the comments about 
requiring notification when an 
institution updates its campus security 
policies and procedures, we note that 
the Clery Act requires an institution to 
distribute its annual security report 
annually (hy October 1 each year). If an 
institution changes its policies during 
the year, it should notify its students 
and employees. Institutions that publish 
their annual security reports on an Intra- 
or Internet site would be able to post the 
new version of any changed policies or 
procedures on a continuing basis 
throughout the year, and they could 
notify the campus community of the 
changes through a variety of means 
(such as, electronic mail, an 
announcement on the institution’s home 
page or flyers). 

Finally, although we understand the 
commenter’s concern that the campus 
safety disclosures may he overlooked by 
students and employees, the commenter 
did not provide any recommendations 
for how to ensure that these disclosures 
are not overlooked. 

Changes: None. 
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668.46(a] Definitions 

Clery Geography 

Comments: Several commenters 
supported the inclusion of a definition 
of “Clery geography” in the interest of 
making these regulations more user- 
friendly and succinct. A few 
commenters, however, raised some 
questions and concerns about the 
proposed definition. One commenter 
was unsure about what areas would be 
considered “public property” for Clery 
Act reporting purposes, particularly for 
institutions located in strip malls or 
office buildings, and requested 
additional clarification. Another 
commenter believed that the definition 
is confusing and suggested instead 
creating one definition pertaining to 
locations for which an institution must 
maintain crime statistics and another 
definition pertaining to locations for 
which an institution must include 
incidents in its crime log. A third 
commenter requested clarification about 
what the phrase “within the patrol 
jurisdiction of the campus police or the 
campus security department” would 
include. 

Discussion: We appreciate the support 
from the commenters, and reiterate that 
we are not changing the long-standing 
definitions of “campus,” “noncampus 
buildings or property,” and “public 
property” in § 668.46(a). Instead, we 
have added the definition of “Clery 
geography” to improve the readability 
and understandability of the 
regulations. The definition of “public 
property” continues to include all 
public property, including 
thoroughfares, streets, sidewalks, and 
parking facilities, that is within the 
campus, or immediately adjacent to and 
accessible from the campus. The 
Handbook for Campus Safety and 
Security Reporting includes several 
examples of what would be considered 
a part of a school’s “Clery geography,” 
including how to determine a school’s 
“public property,” but we will consider 
including additional examples when we 
update that guidance in the future. 

We disagree with the commenter that 
it would be more appropriate to separate 
the definition of “Clery geography” into 
two definitions. We believe that the 
definition as written makes it clear that 
institutions must consider campus, 
noncampus, and public property 
locations when recording the statistics 
required under § 668.46(c), and that 
they must consider campus, 
noncampus, public property, and 
locations within the patrol jurisdiction 
of the campus police or campus security 
department when recording crimes in 
the crime log required under § 668.46(f). 


To clarify, the phrase “patrol 
jurisdiction of the campus police or 
campus security department” refers to 
any property that is regularly patrolled 
by the campus public safety office but 
that does not meet the definitions of 
campus, noncampus, or public property. 
These patrol services are typically 
provided pursuant to a formal 
agreement with the local jurisdiction, a 
local civic association, or other public 
entity. 

Changes: None. 

Consent 

Comments: We received numerous 
comments regarding our decision not to 
define “consent” for the purposes of the 
Clery Act. Many of the commenters 
disagreed with the Department’s 
conclusion that a definition of 
“consent” is not needed because, for 
purposes of Clery Act reporting, 
institutions are required to record all 
reported sex offenses in the Clery Act 
statistics and the crime log regardless of 
any issue of consent. The commenters 
strongly urged the Department to define 
“consent” in these final regulations to 
provide clarity for institutional officials 
and to promote consistency across 
institutions. The commenters noted that 
the definition of “consent” varies by 
locality, and that some States do not 
have a definition. These commenters 
believed that establishing a Federal 
definition in these regulations would 
inform State efforts to legislate on this 
issue. In States that do not have a 
definition of “consent,” some 
commenters argued, schools are left to 
determine their own definitions and 
have inappropriately deferred to local 
law enforcement for determinations 
about whether “consent,” was provided 
based on a criminal evidentiary 
standard. 

Other commenters argued that 
including statistics about offenses in 
reports without considering whether 
there was consent ignores a critical part 
of the definition of some VAWA crimes, 
rendering the crime statistics over 
inclusive. In other words, they believed 
that not considering consent in the 
categorization of an incident would 
result in some actions being reported 
regardless of whether a key component 
of the crime existed. 

Some other commenters believed that 
the Department should define “consent” 
because it is an essential part of 
education and prevention programming. 
They argued that, even if a definition is 
not needed for recording sex offenses, 
not having a definition ignores current 
conversations about campus sexual 
assault. 


Some of the commenters who 
supported including a definition of 
“consent” provided definitions for the 
Department’s consideration. Several 
commenters recommended using the 
definition that the Department included 
in the draft language provided to the 
non-Federal negotiators at the second 
negotiating session. One commenter 
recommended defining “consent” as 
was proposed at the second negotiating 
session but making a slight modification 
to clarify that one’s agreement to engage 
in a specific sexual activity during a 
sexual encounter can be revoked at any 
time. Another commenter made a 
similar recommendation but suggested 
clarifying that consent to engage in 
sexual activity with one person does not 
imply consent to engage in sexual 
activity with another person and that 
incapacitation could include having an 
intellectual or other disability that 
prevents an individual from having the 
capacity to consent. One commenter 
suggested that, at a minimum, the 
Department should provide that the 
applicable jurisdiction’s definition of 
“consent” applies for purposes of 
reporting under these regulations. 

By contrast, some commenters agreed 
with the Department that a definition of 
“consent” should not be included in 
these regulations. These commenters 
urged the Department to provide 
guidance on the definition of “consent,” 
rather than establish a regulatory 
definition. 

Discussion: During the second 
negotiation session, we presented draft 
language that would have defined 
“consent” to mean “the affirmative, 
unambiguous, and voluntary agreement 
to engage in a specific sexual activity 
during a sexual encounter.” Under this 
definition, an individual who was 
asleep, or mentally or physically 
incapacitated, either through the effect 
of drugs or alcohol or for any other 
reason, or who was under duress, threat, 
coercion, or force, would not be able to 
consent. Further, one would not be able 
to infer consent under circumstances in 
which consent was not clear, including 
but not limited to the absence of “no” 
or “stop,” or the existence of a prior or 
current relationship or sexual activity. 
We continue to believe that this draft 
language is a valid starting point for 
other efforts to define consent or for 
developing education and prevention 
programming, and we will provide 
additional guidance where possible to 
institutions regarding consent. 

However, we do not believe that a 
definition of consent is needed for the 
administration and enforcement of the 
Clery Act. Section 485(f)(l)(F)(i) of the 
HEA requires schools to include in their 
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statistics crimes that are reported, not 
crimes that are reported and proven to 
have occurred. We reiterate that, for 
purposes of Clery Act reporting, all sex 
offenses that are reported to a campus 
security authority must be included in 
an institution’s Clery Act statistics and, 
if reported to the campus police, must 
he included in the crime log, regardless 
of the issue of consent. Thus, while the 
definitions of the sex offenses in 
Appendix A to subpart D of part 668 
include lack of consent as an element of 
the offense, for purposes of Clery Act 
reporting, no determination as to 
whether that element has been met is 
required. 

We note the comments suggesting that 
a definition of “consent” was needed so 
institutions do not defer to law 
enforcement for determining whether 
there was consent. However, as 
discussed earlier, a definition of 
“consent” is not needed for purposes of 
reporting crimes under the Clery Act. If 
an institution needs to develop a 
definition of “consent” for purposes of 
its proceedings it can develop a 
definition that is appropriate to its 
administrative proceedings based on the 
definition we discussed at negotiated 
rulemaking sessions and definitions 
from experts in the field. 

Changes: None. 

Dating Violence 

Comments: We received numerous 
comments related to the definition of 
“dating violence.” In particular, the 
commenters addressed: The basis for 
determining whether the victim and the 
perpetrator are in a social relationship 
of a romantic or intimate nature; what 
would be considered “violence” under 
this definition; and how to distinguish 
between dating violence and domestic 
violence. 

Social Relationship of a Romantic or 
Intimate Nature 

Several individuals commented on 
the proposal in the NPRM that, for Clery 
Act purposes, the determination of 
whether or not the victim and the 
perpetrator were in a social relationship 
of a romantic or intimate nature would 
he made based on the reporting party’s 
statement and taking into consideration 
the length of the relationship, the type 
of relationship, and the frequency of 
interaction between the persons 
involved in the relationship. Some of 
the commenters expressed support for 
this provision. While supporting this 
approach, other commenters stressed 
the need for the institution to place 
significant weight on the reporting 
party’s statement and to allow for a 
balanced and flexible determination of 


the relationship status. However, these 
commenters were also concerned that 
institutional officials making judgments 
about the length of the relationship, the 
type of relationship, and the frequency 
of the relationship may omit dating 
relationships where the reporting party 
describes the relationship as “talking,” 
“hanging out,” “seeing one another,” 
“hooking up,” and so on. Along these 
lines, some of the commenters 
recommended expanding the definition 
of “dating” to encompass social or 
romantic relationships that are casual or 
serious, monogamous or non- 
monogamous, and of long or short 
duration. 

One commenter raised concerns about 
using a third party’s assessment when 
determining whether the victim and the 
accused were in a social relationship of 
a romantic or intimate nature. The 
commenter argued that, absent the 
victim’s characterization of the 
relationship, third party reporters would 
be unable to make an accurate 
evaluation of the relationship and that 
statistics would therefore he inaccurate. 
The commenter suggested that it would 
be inappropriate to rely on a third 
party’s characterization of a 
relationship, and that in this situation 
the incident should he included as a 
“sex offense” and not as dating 
violence. Further, the commenter 
asserted that the lack of State standards 
for determining what constitutes dating 
violence, combined with the need to 
determine the nature of a relationship, 
would complicate the question of how 
to categorize certain incidents and could 
lead to inconsistencies in statistics, 
making comparisons across institutions 
difficult. 

Inclusion of Psychological or Emotional 
Abuse 

Some commenters supported the 
proposal to define “dating violence” to 
include sexual or physical violence or 
the threat of such abuse. These 
commenters expressed concerns about 
how institutions would operationalize a 
definition that included more subjective 
and less concrete behavior, such as 
psychological and emotional abuse. 
However, numerous commenters raised 
concerns about our proposal not to 
include psychological or emotional 
abuse in the definition of “dating 
violence.” Many of these commenters 
urged the Department to expand the 
definition of “dating violence” to 
explicitly include emotional and 
psychological abuse. The commenters 
argued that an expanded definition 
would more accurately reflect the range 
of victims’ experiences of abuse and 
recognize the serious and disruptive 


impact that these forms of violence 
have. The commenters believed that the 
reference to the threat of sexual or 
physical abuse did not sufficiently 
describe these forms of violence and 
that victims would not feel comfortable 
reporting or pressing charges for cases 
in which they were psychologically or 
emotionally abused if the definition did 
not explicitly speak to their experiences. 
Along these lines, some commenters 
believed that not including these forms 
of abuse would exclude significant 
numbers of victimized students from the 
statistics, and they recommended 
revising the definition to encompass the 
range of abuse that all victims face. 

Some of the commenters argued that 
it is inappropriate to exclude 
psychological or emotional abuse from 
the definition of “dating violence” 
simply because they are “invisible” 
forms of violence. In particular, they 
noted that a victim’s self-report of 
sexual or physical abuse would he 
included, even if that abuse is not 
immediately and visibly apparent. They 
argued that, similarly, a victim’s self- 
report of emotional or psychological 
abuse should also he included in an 
institution’s statistics. 

Other commenters disagreed with the 
Department’s view that including 
emotional and psychological abuse 
would he inconsistent with the statute. 
In arguing for a broader interpretation of 
“violence” for the purposes of “dating 
violence,” they cited Supreme Court 
Justice Sotomayor’s opinion for the 
Court in U.S. v. Castleman, 134 S.Ct. 
1405 (2014) that, “whereas the word 
‘violent’ or ‘violence’ standing alone 
connotes a substantial degree of force; 
that is not true of ‘domestic violence.’ 
‘Domestic violence’ is a term of art 
encompassing acts that one might not 
characterize as violent in a nondomestic 
context.” 134 S.Ct. at 1411. 

Some of the commenters were 
concerned that the proposed regulations 
would set an inadequate starting point 
for prevention programming by not 
portraying psychological or emotional 
abuse as valid forms of violence on 
which to focus prevention efforts, even 
though research indicates that 
emotional or psychological abuse often 
escalates to physical or sexual violence. 
They argued that it was important to 
recognize psychological and emotional 
abuse as forms of violence when 
training students to look for, and to 
intervene when they observe, warning 
signs of behavior that could lead to 
violence involving force. 
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Relationship Between Dating Violence 
and Domestic Violence 

A few commenters raised concerns 
abont the statement in the definition of 
“dating violence” that provides that 
dating violence does not include acts 
covered under the separate definition of 
“domestic violence.” Some commenters 
expressed snpport for this approach. 
However, one commenter argued that 
using this approach would result in 
most dating violence incidents being 
included in the domestic violence 
category. As a result, institutions would 
report very few dating violence crimes. 
This commenter recommended 
specifically identifying which types of 
relationship violence would be included 
under dating violence rather than 
including this “catch-all” provision. 

One commenter was concerned that 
defining “dating violence” as 
“violence,” but defining “domestic 
violence” as “a felony or misdemeanor 
crime of violence” would create a 
higher threshold to report domestic 
violence than dating violence and 
would treat the two types of incidents 
differently based on the status of the 
parties involved. The commenter 
believed that, from a compliance 
perspective, the only determining factor 
between recording an incident as dating 
violence or domestic violence should be 
the relationship of the parties, not the 
nature of the underlying incident. As a 
result, the commenter suggested that 
institutions should be required to count 
dating violence and domestic violence 
crimes only where there is a felony or 
misdemeanor crime of violence. The 
commenter recommended that the 
Department provide additional guidance 
for institutions about what would 
constitute “violence” when the incident 
is not a felony or misdemeanor crime of 
violence. 

Discussion ; 

Social Relationship of a Romantic or 
Intimate Nature 

We appreciate the commenters’ 
support for our proposal that the 
determination of whether or not the 
victim and the perpetrator were in a 
social relationship of a romantic or 
intimate nature would be made based 
on the reporting party’s statement and 
taking into consideration the length of 
the relationship, the type of 
relationship, and the frequency of 
interaction between the persons 
involved in the relationship. Institutions 
are responsible for determining whether 
or not an incident meets the definition 
of dating violence, and they must 
consider the reporting party’s 
characterization of the relationship 


when making that determination. We 
stress that generational or other 
differences in terminology and culture 
may mean that a reporting party may 
describe a dating relationship using 
different terms from how an 
institutional official might describe 
“dating.” When the reporting party 
asserts that there was a dating 
relationship, institutions should err on 
the side of assuming that the victim and 
the perpetrator were in a dating 
relationship to avoid incorrectly 
omitting incidents from the crime 
statistics and the crime log. The victim’s 
use of terms such as “hanging out” or 
“hooking up” rather than “dating,” or 
whether or not the relationship was 
“monogamous” or “serious” should not 
be determinative. 

We disagree with the commenter who 
was concerned that a third party who 
makes a report would be unable to 
accurately characterize a relationship. 
Third parties who are reporting an 
incident of dating violence are not 
required to use specific terms to 
characterize the relationship or to 
characterize the relationship at all; 
however, they should be asked whether 
they can characterize the relationship. 
Ultimately, the institution is responsible 
for determining whether the incident is 
an incident of dating violence. 
Furthermore, the commenter’s 
suggestion to classify all third-party 
reports as sexual assaults is unworkable 
because dating violence does not always 
involve a sexual assault. Lastly, this 
commenter’s concern that the lack of 
State laws criminalizing dating violence 
will lead to inaccurate statistics is 
unwarranted because schools must use 
the definition of “dating violence” in 
these final regulations when compiling 
their statistics. 

Inclusion of Psychological or Emotional 
Abuse 

Although we fully support the 
inclusion of emotional and 
psychological abuse in definitions of 
“dating violence” used for research, 
prevention, victim services, or 
intervention purposes, we are not 
persuaded that they should be included 
in the definition of “dating violence” for 
purposes of campus crime reporting. We 
are concerned that such a broad 
definition of “dating violence” would 
include some instances of emotional 
and verbal abuse that do not rise to the 
level of “violence” which is a part of the 
statutory definition of dating violence 
under VAWA. With respect to the 
Supreme Court’s opinion in U.S. v. 
Castleman, Justice Sotomayor’s 
statement was made in a very different 
context and that case, which interpreted 


an entirely different statute, is in no way 
controlling here. Furthermore, we 
continue to believe that including 
emotional and psychological abuse in 
the definition would pose significant 
challenges in terms of compliance and 
enforcement of these provisions. 

Relationship Between Dating Violence 
and Domestic Violence 

We disagree with the 
recommendation to remove the 
provision specifying that dating 
violence does not include acts covered 
under the definition of domestic 
violence. This provision is needed to 
prevent counting the same incident 
more than once, because incidents of 
dating violence include a subset of 
incidents that also meet the definition of 
domestic violence. 

Lastly, in response to the concern that 
the threshold for an incident to meet the 
definition of “domestic violence” is 
higher than for “dating violence,” we 
note that this aspect of the definitions 
is consistent with the definitions in 
section 40002(a) of the Violence Against 
Women Act of 1994. We also note that 
an incident that does not constitute a 
felony or misdemeanor crime of 
violence committed by an individual in 
a relationship specified in the definition 
of “domestic violence” nevertheless 
could be recorded as dating violence. 

We believe that this would still provide 
valuable information about the extent of 
intimate partner violence at the 
institution. 

Changes: None. 

Domestic Violence 

Comments: The commenters generally 
supported the proposed definition of 
“domestic violence.” However, one 
commenter believed that the definition, 
as written, would require institutions in 
some States to include incidents 
between roommates and former 
roommates in their statistics because 
they would be considered household 
members under the domestic or family 
laws of those jurisdictions. This 
commenter was concerned about 
inadvertently capturing situations in 
which two individuals are living 
together, but are not involved in an 
intimate relationship in the statistics. 

Discussion: We appreciate the 
commenters’ support. With regard to the 
comment about roommates, the final 
definition of “domestic violence,” 
consistent with the proposed definition, 
requires more than just two people 
living together; rather, the people 
cohabitating must be spouses or have an 
intimate relationship. 

Changes: None. 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


194 

2016 The National Center for Campus Public Safety. All rights reserved. 





The National Center for Campus Public Safety 


62758 Federal Register/VoL 79, No. 202/Monday, October 20, 2014/Rules and Regulations 


FBI’s UCR Program 

Comments: A few commenters 
expressed support for including this 
definition, agreeing that it added clarity 
to the regulations. 

Discussion: We appreciate the 
commenters’ support. 

Changes: None. 

Hate Crime 

Comments: A few commenters 
supported the inclusion of a definition 
of “hate crime” in § 668.46(a) to 
improve the clarity of these regulations. 
The commenters also supported the 
inclusion of gender identity and 
national origin as categories of bias that 
would serve as the basis for identifying 
a hate crime, as discussed under 
“Recording hate crimes.” 

Discussion: We appreciate the 
commenters’ support. 

Changes: None. 

Hierarchy Rule 

Comments: The commenters generally 
supported the inclusion of a definition 
of the term “Hierarchy Rule” in 
§ 668.46(a). One commenter, however, 
recommended that we clarify in the 
definition that a case of arson is an 
exception to the rule that when more 
than one offense is committed during a 
single incident, only the most serious 
offense is counted. The commenter said 
that arson is always counted. 

Discussion: We appreciate the 
commenters’ support. The commenter is 
correct that there is a general exception 
to the Hierarchy Rule in the Summary 
Reporting System from the FBI’s UCR 
Program for incidents involving arson. 
When multiple reportable incidents are 
committed during the same incident in 
which there is also arson, institutions 
must report the most serious criminal 
offense along with the arson. We have 
not made the treatment of arson explicit 
in the definition of “Hierarchy Rule,” 
however, because we believe that it is 
more appropriate to state the general 
rule in the definitions section and 
clarify how arson must be recorded in 
§ 668.46(c)(9), which explains how 
institutions must apply the Hierarchy 
Rule. Please see “Using the FBI’s UCR 
Program and the Hierarchy Rule” for 
additional discussion. 

Changes: None. 

Programs To Prevent Dating Violence, 
Domestic Violence, Sexual Assault, and 
Stalking 

Comments: Many commenters 
strongly supported the proposed 
definition of “programs to prevent 
dating violence, domestic violence, 
sexual assault, and stalking.” They 
believed that the definition would 


promote the development of effective 
prevention programs that focus on 
changing social norms and campus 
climates instead of focusing on 
preventing single incidents of abuse 
from occurring, and it would promote 
programs that do not engage in 
stereotyping or victim blaming. In 
particular, many commenters expressed 
support for the language requiring that 
an institution’s programs to prevent 
dating violence, domestic violence, 
sexual assault, and stalking be culturally 
relevant, inclusive of diverse 
communities and identities, sustainable, 
responsive to community needs, and 
informed by research or assessed for 
value, effectiveness, or outcome. 

Other commenters recommended 
several changes to the definition. 

Several commenters recommended 
requiring that an institution’s 
prevention programs be informed by 
research and assessed for value, 
effectiveness or outcome, rather than 
allowing one or the other. One 
commenter, although agreeing that it is 
important for programs to be research- 
based, stressed the need to identify the 
source of research and what would 
qualify as “research-based.” This 
commenter was also concerned that 
institutions without the funding to 
support home-grown prevention 
education staff would use “check-the- 
box” training offered by third party 
training and education vendors to meet 
this requirement. 

One commenter supported the 
definition but urged the Department to 
explicitly require institutions to include 
programs focused on the lesbian, gay, 
bisexual, transgender, and queer 
(LGBTQ) community to meet this 
requirement. The commenter believed 
that it is important to name LGBTQ 
community programs in this definition 
because evidence suggests that LGBTQ 
students are frequently targets of sexual 
violence. Several other commenters 
stressed that prevention programs need 
to address the unique barriers faced by 
some of the communities within an 
institution’s population. 

One commenter stated that computer- 
based prevention programs can be 
effective, but believed that such training 
would not satisfy the requirement that 
prevention training be comprehensive, 
intentional, and integrated. Another 
commenter stated that the regulations 
should specify that a “one-time” 
training does not comply with the 
definition because a comprehensive 
prevention framework requires an 
ongoing prevention strategy, in 
partnership with local rape crisis 
centers or State sexual assault 
coalitions, or both. 


One commenter was concerned that 
the phrases “culturally relevant” and 
“informed by research or assessed for 
value, effectiveness, or outcome” were 
ambiguous, and that it could cost 
institutions significant time and 
resources to develop programs that meet 
this definition. Several commenters 
stressed the need for the Department to 
provide information on best practices 
and further guidance about effective 
programs to support institutions in 
complying with the definition, to help 
ensure that programming reaches all 
parts of an institution, and to help 
minimize burden. Other commenters 
stated that the definition exceeded the 
scope of the statute and would be time- 
consuming and expensive to implement, 
especially for small institutions. 

Discussion: We appreciate the 
commenters’ support, and we believe 
that this definition is consistent with 
the statute and will serve as a strong 
foundation for institutions that are 
developing primary prevention and 
awareness programs and ongoing 
prevention and awareness campaigns, as 
required under § 668.46(j). We agree 
with the commenters that these 
programs should focus on changing the 
social norms and stereotypes that create 
conditions in which sexual violence 
occurs, and that these programs must be 
tailored to the individual communities 
that each school serves to ensure that 
they are culturally relevant and 
inclusive of, and responsive to, all parts 
of a school’s community. As discussed 
in the NPRM, this definition is designed 
to provide that institutions must tailor 
their programs to their students’ and 
employees’ needs (i.e. that the programs 
must be “culturally relevant”). We note 
that these programs include “ongoing 
prevention and awareness campaigns,” 
which, as defined in § 668.46(j)(2)(iii), 
requires that programs be sustained over 
time. 

We do not agree with the 
recommendations to require that these 
programs be both informed by research 
and assessed for value and that we set 
standards for the research or prohibit 
certain forms of training. During the 
negotiations, the negotiators discussed 
the extent to which an institution’s 
prevention programs must be based on 
research and what types of research 
would be acceptable. Ultimately, they 
agreed that “research” should be 
interpreted broadly to include research 
conducted according to scientific 
standards as well as assessments for 
efficacy carried out by institutions and 
other organizations. There is a relative 
lack of scientific research showing what 
makes programs designed to prevent 
dating violence, domestic violence. 
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sexual assault, and stalking effective. 
Adopting the limitations suggested by 
the commenter could significantly limit 
the types of programs that institutions 
develop, and could preclude the use of 
promising practices that have been 
assessed for value, effectiveness, or 
outcome but not subjected to a scientific 
review. We believe that this definition 
will help to guard against institutions 
using approaches and strategies that 
research has proven to be ineffective 
and that reinforce and perpetuate 
stereotypes about gender roles and 
behaviors, among other things. 

We do not agree with the 
recommendations to specify in the 
definition that these programs must 
include a component focused on 
LGBTQ students. We believe that the 
requirement that institutions consider 
the needs of their campus communities 
and be inclusive of diverse communities 
and identities will ensure that the 
programs include LGBTQ students, 
students with disabilities, minority 
students, and other individuals. 

With respect to the comment asking 
whether computer-based programming 
could be “comprehensive, intentional, 
and integrated”, the statute requires 
institutions to provide these programs 
and to describe them in their annual 
security reports. However, the 
Department does not have the authority 
to mandate or prohibit the specific 
content or mode of delivery for these 
programs or to endorse certain methods 
of delivery (such as computer based 
programs) as long as the program’s 
content meets the definition of 
“programs to prevent dating violence, 
domestic violence, sexual assault, and 
stalking.” Similarly, institutions may 
use third party training vendors so long 
as the actual programs offered meet the 
definitions for “programs to prevent 
dating violence, domestic violence, 
sexual assault, and stalking.” 

We encourage institutions to draw on 
the knowledge and experience of local 
rape crisis centers and State sexual 
assault coalitions when developing 
programs. Over time, we hope to share 
best practices based on research on 
effective approaches to prevention that 
institutions may use to inform and tailor 
their prevention programming. 

Although we understand institutions’ 
concerns about the burden associated 
with developing prevention programs, 
the statute requires institutions to 
develop these programs. In terms of 
providing programs that meet this 
specific definition, we reiterate that we 
are committed to providing institutions 
with guidance where possible to clarify 
terms such as “culturally relevant” and 
to minimize the additional costs and 


burden. As discussed previously under 
“General,” the White House Task Force 
to Protect Students from Sexual Assault 
has developed guidance and continues 
to develop model policies and best 
practices related to preventing sexual 
assault and intimate partner violence on 
college campuses. We expect that these 
resources will help schools to develop 
the types of programs that these 
regulations require, resulting in less 
burden. 

Changes: None. 

Sexual Assault 

Comments: The commenters generally 
supported our proposal to include this 
definition in the regulations. They 
agreed that specifying that, for the 
purposes of the Clery Act statistics, 
“sexual assault” includes rape, 
fondling, incest, or statutory rape, as 
those crimes are defined in the FBI’s 
UGR program, would clarify the 
regulations and ensure more consistent 
reporting across institutions. 

Discussion: We appreciate the 
commenters’ support. 

Changes: None. 

Stalking 

Comments: The commenters generally 
supported the proposed definition of 
“stalking.” In particular, many of the 
commenters supported defining the 
term “course of conduct” broadly to 
include all of the various forms that 
stalking can take and the range of 
devices or tactics that perpetrators use, 
including electronic means. These 
commenters also supported the 
proposed definition of “reasonable 
person” as a reasonable person under 
similar circumstances and with similar 
identities to the victim. 

One commenter suggested modifying 
the definition of stalking to include 
consideration of the extent to which the 
victim indicates that the stalking has 
affected them or interfered with their 
education. 

Other commenters raised concerns 
about the proposed definition. Some 
commenters believed that the proposed 
definition was overly broad. One 
commenter argued that the proposed 
definition was inconsistent with the 
description of stalking in 18 U.S.C. 
2261A, as amended by VAWA, which 
prohibits actions committed with a 
criminal intent to kill, injure, harass, or 
intimidate. This commenter believed 
that the final regulations should require 
that to be included as stalking in the 
institution’s statistics, there had to he a 
determination that the perpetrator had 
the intent to cause substantial emotional 
distress rather than requiring that the 
course of conduct have the effect of 


causing substantial emotional distress. 
Otherwise, the commenter believed that 
the proposed definition raised First 
Amendment concerns by impermissibly 
restricting individual speech. 

Lastly, several commenters expressed 
concern that the proposed definition of 
“substantial emotional distress” risked 
minimizing the wide range of responses 
to stalking and trauma. The commenters 
believed that institutions would 
overlook clear incidences of stalking in 
cases where the victim is not obviously 
traumatized or is reacting in a way that 
does not comport with the decision 
maker’s preconceived expectations of 
what a traumatic reaction should look 
like. Along these lines, some 
commenters believed that the definition 
was too subjective and were concerned 
that it could make it challenging for 
institutions to investigate a report of 
stalking. 

Discussion: We appreciate the 
commenters’ support for our proposed 
definition. 

The statutory definition of “stalking” 
in section 40002(a) of the Violence 
Against Women Act of 1994 (which the 
Glery Act incorporates by reference) 
does not refer to or support taking into 
account the extent to which the stalking 
interfered with the victim’s education. 

We disagree with the commenters 
who argued that the definition of 
stalking is overly broad, and raises First 
Amendment concerns. Section 304 of 
VAWA amended section 485(f)(6)(A) of 
the Glery Act to specify that the term 
“stalking” has the meaning given that 
term in section 40002(a) of the Violence 
Against Women Act of 1994. Thus, the 
HEA is clear that the definition of 
“stalking” in section 40002(a) of the 
Violence Against Women Act of 1994 
should he used for Clery Act purposes— 
not the definition in the criminal code 
(18 U.S.C. § 2261A). Section 40002(a) of 
the Violence Against Women Act of 
1994 defines “stalking” to mean 
“engaging in a course of conduct 
directed at a specific person that would 
cause a reasonable person to fear for his 
or her safety or the safety of others; or 
suffer substantial emotional distress.” In 
these final regulations, we have defined 
the statutory phrase “course of conduct” 
broadly to capture the wide range of 
words, behaviors, and means that 
perpetrators use to stalk victims, and, as 
a result, cause their victims to fear for 
their personal safety or the safety of 
others or suffer substantial emotional 
distress. This definition serves as the 
basis for determining whether an 
institution is in compliance with the 
Clery Act and does not govern or limit 
an individual’s speech or behavior 
under the First Amendment. 
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We appreciate the commenters’ 
concern that the definition wonld lead 
institutions to undercount the number 
of stalking incidents based on a 
misunderstanding of the victim’s 
reaction. We encourage institutions to 
consider the wide range of reactions that 
a reasonable person might have to 
stalking. Institutions should not exclude 
a report of stalking merely because the 
victim’s reaction (or the description of 
the victim’s reaction by a third party) 
does not match expectations for what 
substantial emotional distress might 
look like. 

Changes: None. 

Sec. 668.46(b) Annual Security Report 

Policies Concerning Campus Law 
Enforcement (§ 668.46(b)(4)) 

Comments: The commenters generally 
supported the proposed changes in 
§ 668.46(h)(4] that would: Clarify the 
term “enforcement authority of security 
personnel;’’ require institutions to 
address in the annual security report 
any memoranda of understanding 
(MOU) in place between campus law 
enforcement and State and local police 
agencies; and clarify that institutions 
must have a policy that encourages the 
reporting of crimes to campus law 
enforcement when the victim elects to 
or is unable to report the incident. They 
believed that these changes would 
clearly define for students and 
employees the different campus and 
local law enforcement agencies and the 
reporting options based on Clery 
geography, improve transparency about 
any relevant MOUs, and empower 
victims to make their own decisions 
about whether or not to report an 
incident. 

One commenter requested guidance 
on the applicability of § 668.46(b)(4) to 
smaller institutions and institutions 
without campus law enforcement or 
campus security personnel. 

Several commenters raised concerns 
about the phrase “elects to or is unable 
to make such a report” in 
§ 668.46(h)(4](iii). Some believed that 
the language could be confusing without 
additional context and could be 
incorrectly interpreted to include 
situations in which a victim is 
unwilling to make a report. These 
commenters recommended clarifying in 
the final regulations that “unable to 
make such a report” means physically 
or mentally incapacitated and does not 
refer to situations in which someone 
may he unwilling—i.e., psychologically 
unable—to report because of fear, 
coercion, or any other reason. One 
commenter asked how this provision 
would apply in situations in which an 


institution is subject to mandatory 
reporting of crimes against children or 
individuals with certain disabilities 
occurring on an institution’s Clery 
geography. 

Several commenters urged the 
Department to mandate, or at a 
minimum, encourage institutions to 
make clear to students and employees 
what opportunities exist for making 
confidential reports for inclusion in the 
Clery Act statistics, for filing a title IX 
complaint with the institution, or for 
obtaining counseling or other services 
without initiating a title IX investigation 
by the institution or a criminal 
investigation. These commenters 
explained that providing information 
about the range of options for reporting 
to campus authorities would empower 
victims to make informed choices and 
would foster a climate in which more 
victims come forward to report. Along 
these lines, one commenter requested 
that the Department provide a model or 
suggestion for a reporting regime that 
institutions could use to satisfy the 
confidential reporting provisions in the 
Clery Act and title IX. 

Discussion: We appreciate the 
commenters’ support for these 
provisions. All institutions participating 
in the title W, HEA programs, regardless 
of size or whether or not they have 
campus law enforcement or security 
personnel, must address their current 
policies concerning campus law 
enforcement in their annual security 
report. This information will vary 
significantly in terms of detail, content, 
and complexity based on the school’s 
particular circumstances. However, all 
institutions must address each of the 
elements of this provision. If an 
institution does not have a policy for 
one of these elements because, for 
example, it does not have campus law 
enforcement staff, the institution must 
provide this explanation. 

With regard to the concerns about the 
phrase “elects to or is unable to make 
such a report,” we note that the 
negotiators discussed this issue 
extensively and ultimately agreed to 
include the statutory language of 
“unable to report,” in the regulations. 
The negotiators believed that this 
language captured both physical and 
mental incapacitation. The committee 
did not intend for “unable to report” to 
include situations where a victim is 
unwilling to report, consistent with the 
commenter’s suggestion. We believe that 
this language appropriately strikes a 
balance between empowering victims to 
make the decision about whether and 
when to report a crime and encouraging 
members of the campus community to 
report crimes of which they are aware. 


Additionally, as required under 
§ 668.46(c)(2), all crimes that occurred 
on or within an institution’s Clery 
geography that are reported to local 
police or a campus security authority 
must be included in the institution’s 
statistics, regardless of whether an 
institution is subject to mandatory 
reporting of crimes against children or 
individuals with certain disabilities. 

The requirement in § 668.46(c)(2) is 
unaffected by § 668.46(b)(4)(iii), which 
addresses an institution’s policies on 
encouraging others to accurately report 
crimes. 

We agree with the commenters that it 
is important for institutions to make 
clear to students and employees how to 
report crimes confidentially for 
inclusion in the Clery Act statistics. We 
note that institutions must address 
policies and procedures for victims or 
witnesses to report crimes on a 
voluntary, confidential basis for 
inclusion in the annual disclosure of 
crime statistics. The Clery Act does not 
require institutions to include in their 
annual security report procedures for 
filing a title IX complaint with the 
institution or how to obtain counseling 
or other services without initiating a 
title IX investigation by the institution 
or a criminal investigation. The White 
House Task Force to Protect Students 
from Sexual Assault has developed 
some materials to support institutions in 
complying with the requirements under 
the Clery Act and title IX, and we intend 
to provide additional guidance in the 
Handbook for Campus Safety and 
Security Reporting. 

Changes: None. 

Procedures Victims Should Follow If a 
Crime of Dating Violence, Domestic 
Violence, Sexual Assault, or Stalking 
Has Occurred (§ 668.46(b)(ll)(ii)) 

Comments: The commenters 
expressed support for the requirement 
that institutions inform victims of 
dating violence, domestic violence, 
sexual assault, or stalking of; The 
importance of preserving evidence that 
may assist in proving that the alleged 
criminal offense occurred or may be 
helpful in obtaining a protection order; 
their options and how to notify law 
enforcement authorities; and their 
option to decline to notify those 
authorities. The commenters believed 
that providing this information would 
dramatically improve the clarity and 
accessibility of criminal reporting 
processes for students and employees, 
and they strongly urged the Department 
to retain these provisions. 

Some commenters suggested 
expanding these provisions to require 
institutions to provide additional 
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information to victims. One commenter 
recommended requiring institutions to 
include information about where to 
obtain a forensic examination at no cost 
when explaining the importance of 
preserving evidence. The commenter 
further recommended requiring 
institutions to inform victims that 
completing a forensic examination does 
not require someone to subsequently file 
a police report. 

Another commenter recommended 
revising § 668.46(b)(ll)(ii)(C) to also 
require institutions to inform victims of 
how to request institutional protective 
measures and pursue disciplinary 
sanctions against the accused, including 
filing a title IX complaint with the 
institution. 

One commenter recommended 
requiring institutions to go beyond 
assisting a victim in notifying law 
enforcement and to also help them 
while they are working with prosecutors 
and others in the criminal justice system 
by allowing flexible scheduling for 
completing papers and exams and by 
providing transportation, leaves of 
absence, or other supports. 

Another commenter recommended 
modifying § 668.46(b)(ll)(ii](D) to 
further require institutions to disclose 
the definitions of dating violence, 
domestic violence, sexual assault, 
stalking, and consent that would apply 
if a victim wished to obtain orders of 
protection, “no-contact” orders, 
restraining orders, or similar lawful 
orders issued by a criminal, civil, or 
tribal court or by the institution. 

Finally, one commenter was unsure 
about how institutions should 
implement § 668.46(b)(ll)(ii)(C)(3) 
which would require institutions to 
explain to victims that they can decide 
not to notify law enforcement 
authorities, including on-campus and 
local police. The commenter was 
particularly concerned about how this 
would be applied in States with 
mandatory reporting requirements. 

Discussion: We appreciate the 
commenters’ support. We believe that 
the requirement that institutions 
provide this information will improve 
the clarity and accessibility of criminal 
reporting processes for students and 
employees. 

Institutions must provide information 
to victims about the importance of 
preserving evidence that may assist in 
proving that the alleged criminal offense 
occurred or that may be helpful in 
obtaining a protection order. The statute 
does not require institutions to provide 
information specifically about where to 
obtain forensic examinations; however, 
we urge institutions to provide this 
information when stressing the 


importance of preserving evidence. We 
encourage institutions to make clear in 
their annual security report that 
completing a forensic examination 
would not require someone to file a 
police report. While some victims may 
wish to file a police report immediately 
after a sexual assault, others may wish 
to file a report later or to never file a 
police report. Regardless, institutions 
may wish to advise students that having 
a forensic examination would help 
preserve evidence in the case that the 
victim changes their mind about how to 
proceed. For further discussion on 
forensic evidence please see “Services 
for victims of dating violence, domestic 
violence, sexual assault, or stalking”. 

With regard to the recommendation to 
modify § 668.46(b)(ll](ii)(C] to require 
institutions to inform victims of how to 
request institutional protective 
measures, we note that this provision is 
intended to ensure that victims 
understand that they can choose 
whether or not to notify appropriate law 
enforcement authorities, and that if they 
choose to notify those authorities, 
campus authorities will help them to do 
so. We do not believe that information 
about how to request institutional 
protective measures belongs in this 
provision. However, an institution must 
provide victims of dating violence, 
domestic violence, sexual assault, and 
stalking with written notification that it 
will make accommodations and provide 
protective measures for the victim if 
requested and reasonably available 
under § 668.46(b)(ll)(v). As part of this 
notification, an institution must inform 
victims of how to request those 
accommodations or protective 
measures. Additionally, under 
§ 668.46(b)(ll)(vi) and (k), an institution 
must include information about its 
disciplinary procedures for allegations 
of dating violence, domestic violence, 
sexual assault, and stalking in its annual 
security report. We agree with the 
commenter that this statement should 
include information for how to file a 
disciplinary complaint, and we have 
modified § 668.46(k](l)(i) to make this 
clear. 

We believe that the provisions in 
§ 668.46(b)(ll)(ii) and (v) adequately 
address the commenter’s concern about 
providing institutional supports for 
victims who opt to file a criminal 
complaint after dating violence, 
domestic violence, sexual assault, or 
stalking. In particular, institutions must 
provide accommodations related to the 
victim’s academic, living, 
transportation, and working situation if 
the victim requests those 
accommodations and if they are 
reasonably available. Institutions may 


provide additional accommodations. We 
strongly encourage institutions to 
provide these types of accommodations 
to support students while they are 
involved with the criminal justice 
system, and we encourage them to work 
with victims to identify the best ways to 
manage those accommodations. 

We disagree with the 
recommendation to require institutions 
to provide the definitions of dating 
violence, domestic violence, sexual 
assault, stalking, and consent that 
would apply for someone to obtain a 
protection order or similar order from a 
court or the institution. This provision 
is intended to ensure that individuals 
understand what an institution’s 
responsibilities are for enforcing these 
types of orders. Jurisdictions vary 
widely in the standards that they use 
when issuing a protection order or 
similar order, and it would not be 
reasonable to expect an institution to 
identify all of these possible standards 
in its annual security report. Institutions 
must provide the definitions of dating 
violence, domestic violence, sexual 
assault, and stalking, as defined in 
§ 668.46(a), as well as the definitions of 
dating violence, domestic violence, 
sexual assault, stalking, and consent (in 
reference to sexual activity) in their 
jurisdiction in their annual security 
report. We believe that it will be clear 
in the annual security report what 
definitions would apply if an institution 
is asked to issue a protection order or 
similar order and that additional 
clarification in § 668.46(b)(ll)(ii)(D) is 
not needed. 

Lastly, these regulations require 
institutions to explain in their annual 
security report a victim’s options for 
involving law enforcement and campus 
authorities after dating violence, 
domestic violence, sexual assault, or 
stalking has occurred, including the 
options to notify proper law 
enforcement authorities, to be assisted 
by campus authorities in notifying law 
enforcement authorities, and to decline 
to notify law enforcement authorities. 
This requirement does not conflict with 
an institution’s obligation to comply 
with mandatory reporting laws because 
the regulatory requirement relates only 
to the victim’s right not to report, not to 
the possible legal obligation on the 
institution to report. 

As discussed previously under 
“Policies concerning campus law 
enforcement,” institutions must 
describe any policies or procedures in 
place for voluntary, confidential 
reporting of crimes for inclusion in the 
institution’s Clery Act statistics. 
Although this requirement applies only 
to Clery Act crimes, institutions may 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


198 

2016 The National Center for Campus Public Safety. All rights reserved. 





The National Center for Campus Public Safety 


62762 Federal Register/ Vol. 79, No. 202/Monday, October 20, 2014/Rules and Regulations 


wish to reiterate or reference their 
policies and procedures that are specific 
to dating violence, domestic violence, 
sexual assault, and stalking to ensure 
that victims are aware of where they can 
go to report any crime confidentially. 

Changes: We have revised 
§ 668.46(k)(l)(i) to make it explicit that 
institutions must also provide 
information in the annual security 
report on how to file a disciplinary 
complaint. 

Protecting Victim Confidentiality 
[§668.46(b)(ll)(iii)) 

Comments: The commenters generally 
supported requiring institutions to 
address, in their annual security report, 
how they will protect the confidentiality 
of victims and other necessary parties 
when completing publicly available 
recordkeeping requirements or 
providing accommodations or protective 
measures to the victim. These 
commenters asserted that protecting 
victim confidentiality is critical to 
efforts to support a campus climate in 
which victims feel safe coming forward. 
Additionally, several commenters 
expressed support for incorporating the 
definition of “personally identifying 
information” in section 40002(a)(20) of 
the Violence Against Women Act of 
1994 in these regulations. 

Several commenters, however, raised 
some concerns and questions about this 
requirement. Some commenters 
believed that the Department should 
limit institutions’ discretion in 
determining whether maintaining a 
victim’s confidentiality would impair 
the ability of the institution to provide 
accommodations or protective 
measures. These commenters believed 
that institutions should have to obtain 
the informed, written, and reasonably 
time-limited consent of the victim 
before sharing personally identifiable 
information that they believe to be 
necessary to provide the 
accommodation or protective measures 
or, at a minimum, notify the victim 
when it determines that the disclosure 
of that information is needed. 

A few commenters noted that it can 
be very difficult to provide a victim 
with total confidentiality. One 
commenter asserted that, in some cases, 
merely including the location of a rape, 
for instance, as part of a timely warning, 
can inadvertently identify the victim. 
Another commenter noted that some 
institutions, particularly those with very 
small populations or very limited 
numbers of reportable crimes, might not 
be able to achieve the goals of the Clery 
Act without disclosing the victim’s 
identity. The commenters requested 
guidance on how to implement the 


proposed requirements in these 
circumstances, when it might be 
impossible to fully protect 
confidentiality. 

Discussion: We appreciate the 
commenters’ support. We believe that 
this provision makes it clear that 
institutions must protect a victim’s 
confidentiality while also recognizing 
that, in some cases, an institution may 
need to disclose some information about 
a victim to a third party to provide 
necessary accommodations or protective 
measures. Institutions may disclose only 
information that is necessary to provide 
the accommodations or protective 
measures and should carefully consider 
who may have access to this 
information to minimize the risk to a 
victim’s confidentiality. We are not 
requiring institutions to obtain written 
consent from a victim before providing 
accommodations or protective 
measures, because we do not want to 
limit an institution’s ability to act 
quickly to protect a victim’s safety. 
However, we strongly encourage 
institutions to inform victims before 
sharing personally identifiable 
information about the victim that the 
institution believes is necessary to 
provide an accommodation or protective 
measure. 

As discussed under “Timely 
warnings,” we recognize that in some 
cases, an institution may need to release 
information that may lead to the 
identification of the victim. We stress 
that institutions must balance the need 
to provide information to the campus 
community while also protecting the 
confidentiality of the victim to the 
maximum extent possible. 

Change: None. 

Services for Victims of Dating Violence, 
Domestic Violence, Sexual Assault, or 
Stalking (§ 668.46(b)(l 1 ](iv]] 

Comments: The commenters 
expressed support for the proposed 
provision requiring institutions to 
provide victims of dating violence, 
domestic violence, sexual assault, and 
stalking with information about 
available services and assistance both 
on campus and in the community that 
could be helpful and informative. In 
particular, several commenters 
supported the requirement that 
institutions provide victims with 
information about visa and immigration 
services. Some of the commenters 
recommended also requiring 
institutions to provide student victims 
with financial aid information, noting 
that this can be critical to a student’s 
persistence in higher education. 

Discussion: We appreciate the 
commenters’ support. We also agree that 


it is critical for schools to provide 
student victims with financial aid- 
related services and information, such 
as information about how to apply for 
a leave of absence or about options for 
addressing concerns about loan 
repayment terms and conditions and are 
revising the regulations accordingly. An 
institution must address in its annual 
security report what services are 
available. This notification should 
provide information about how a 
student or employee can access these 
services or request information, such as 
providing a contact person whom 
student victims may contact to 
understand their options with regard to 
financial aid. 

We also note that information about 
health services that are available on 
campus and in the community would 
include information about the presence 
of, and services provided by, forensic 
nurses, if available. We recommend that 
institutions provide information to 
victims about forensic nurses who may 
be available to conduct a forensic 
examination, but we also suggest that 
they inform victims that having a 
forensic examination does not require 
them to subsequently file a police 
report. Including this information will 
improve the likelihood that victims will 
take steps to have evidence preserved in 
case they file criminal charges or 
request a protection order. 

Additionally, we encourage 
institutions to reach out to organizations 
that assist victims of dating violence, 
domestic violence, sexual assault, and 
stalking, such as local rape crisis centers 
and State and territorial coalitions 
against domestic and sexual violence, 
when developing this part of the annual 
security report. These types of 
organizations might provide resources 
and services to victims that can 
complement or supplement the services 
available on campus. 

Changes: We have added “student 
financial aid” to the list of services 
about which institutions must alert 
victims. 

Accommodations and Protective 
Measures for Victims of Dating 
Violence, Domestic Violence, Sexual 
Assault, or Stalking (§ 668.46(b)(ll)(v)) 

Comments: The commenters strongly 
supported proposed § 668.46(b)(ll)(v], 
which would require institutions to 
specify in their annual security reports 
that they will provide written 
notification to victims of dating 
violence, domestic violence, sexual 
assault, or stalking of accommodations 
available to them and that the 
institution will provide those 
accommodations if requested by the 
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victim, regardless of whether the victim 
chooses to report the crime to the 
campus public safety office or to local 
law enforcement. The commenters 
stated that these accommodations are 
critical for supporting victims and for 
reducing barriers that can lead victims 
to drop out of school or leave a job. 

Some of the commenters 
recommended strengthening this 
provision by requiring institutions to 
also disclose the process the victim 
should use to request accommodations. 
One commenter asked for guidance 
about what schools could require from 
a student who requests accommodations 
and whether it would be appropriate to 
expect that the student will disclose 
sufficient information to determine the 
potential nature of the crime and 
whether or not the student has sought 
support, such as counseling, elsewhere. 
Other commenters requested additional 
guidance around the meaning of 
“options for” accommodations and 
what would he considered “reasonably 
available.” Additionally, some 
commenters noted that institutions 
could offer accommodations other than 
those listed in the regulations. 

Discussion: We appreciate the 
commenters’ support. We agree that the 
proposed regulations did not make it 
sufficiently clear that, in notifying 
victims of dating violence, domestic 
violence, sexual assault, and stalking 
that they may request accommodations, 
institutions must specify how to request 
those accommodations. We have 
clarified the regulations to provide that 
institutions must explain how to request 
accommodations and protective 
measures. In complying with this 
requirement, we expect institutions to 
include the name and contact 
information for the individual or office 
that would he responsible for handling 
these requests so that victims have easy 
access to this information. 

We note that institutions must 
provide victims with written 
notification of their option to request 
changes in their academic, living, 
transportation, and working situations, 
and they must provide any 
accommodations or protective measures 
that are reasonably available once the 
student has requested them, regardless 
of whether the student has requested or 
received help from others or whether 
the student provides detailed 
information about the crime. An 
accommodation or protective measure 
for a victim must he reasonably 
available, and what is “reasonably 
available” must be determined on a 
case-by-case basis. Institutions are 
expected to make reasonable efforts to 
provide acceptable accommodations or 


protective measures, but if a change of 
living or academic situation or 
protective measure requested by a 
victim is unreasonable, an institution is 
not required to make the change or 
provide the protective measure. 
However, institutions are not required 
to list all examples of acceptable 
accommodations or protective measures 
in the annual security report. 

We stress that institutions may 
provide information about 
accommodations or protective measures 
beyond those included in these final 
regulations. 

Changes: We have revised 
§ 668.46(h)(ll)(v) to specify that an 
institution must notify victims of dating 
violence, domestic violence, sexual 
assault, and stalking of how to request 
changes to academic, living, 
transportation, and working situations 
and how to request protective measures. 

Written Explanation of Rights and 
Options (§668.46(b)(ll)(vii]) 

Comments: Several commenters 
supported providing victims of dating 
violence, domestic violence, sexual 
assault, or stalking with written 
notification of their rights and options. 

A few other commenters made 
suggestions for modifying or 
strengthening this provision. One 
commenter suggested specifying in the 
regulations that institutions may meet 
their obligations by providing a victim 
with a copy of the annual security 
report, noting that the annual security 
report contains all of the information 
required to be in the written 
notification. Another commenter 
believed that this written notification 
should he provided to all students each 
year, not just to those who are victims 
of dating violence, domestic violence, 
sexual assault, or stalking, and that the 
notification should be posted on line. 
The commenter opined that highlighting 
victims’ rights could help to educate the 
campus community and suggested that 
it could also serve as a deterrent to 
potential assailants by reminding them 
of the possibility of institutional 
sanctions and criminal prosecution. 
Lastly, one commenter recommended 
requiring institutions to provide 
students and employees who are 
accused of perpetrating dating violence, 
domestic violence, sexual assault, or 
stalking with clear, detailed information 
about their rights and options, 
particularly with regard to institutional 
disciplinary procedures. 

Discussion: We appreciate the 
commenters’ support for this provision. 

We disagree with the commenter who 
suggested that institutions should be 
considered in compliance with this 


provision if they provide a victim with 
a copy of the annual security report. 
Institutions must distribute the annual 
security report to all enrolled students 
and current employees and to all 
prospective students and employees. 
However, the annual security report 
contains a great deal of information 
beyond an institution’s campus sexual 
assault policies. We believe that 
Congress intended for institutions to 
provide a specific document to 
individuals who report that they were 
victims of dating violence, domestic 
violence, sexual assault, or stalking with 
information that they would specifically 
want or need to know. This targeted 
information would be more helpful and 
supportive for victims than directing 
them to the longer, broader annual 
security report. For the general campus 
community, the statute requires 
institutions to distribute their annual 
security report. The statute does not 
support requiring institutions to provide 
the more personalized written 
explanation to the general campus 
community, although an institution may 
choose to make this information widely 
available. The different types of 
information the statute requires 
institutions to provide strikes an 
appropriate balance between ensuring 
that victims have relevant information 
when they are most likely to need it and 
ensuring that the campus community 
has general access to information. 

As discussed under “Availability of 
Annual Security Report and Statistics,” 
we do not have the authority to require 
institutions to publish their annual 
security reports online. However, we 
encourage institutions to do so in order 
to make the annual security reports as 
accessible to students, employees, and 
prospective students and employees as 
possible. 

We agree that it is critical for 
individuals who are accused of 
committing dating violence, domestic 
violence, sexual assault, or stalking to 
he informed of their rights and options, 
particularly as they relate to the 
institution’s disciplinary policies. 
Additionally, we note that responding 
to these sorts of allegations, whether in 
the criminal justice system or in an 
institution’s disciplinary procedures 
will likely he very stressful for the 
accused as well as the accuser. 
Therefore, institutions should consider 
providing the accused with information 
about existing counseling, health, 
mental health, legal assistance, and 
financial aid services both within the 
institution and in the community. 
Although we encourage institutions to 
provide written notification of this sort 
to an accused student or employee, the 
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statute does not refer to or support 
requiring it. 

Changes: None. 

Other Comments Pertaining to Campus 
Sexual Assault Policies 

Comments: One commenter 
recommended requiring institutions to 
specify in their annual security reports 
that victims of sexual assault will not he 
charged with misconduct related to 
drugs or alcohol. The commenter 
explained that since drugs and alcohol 
render an individnal incapable of 
consenting to a sexual activity, to the 
extent that an institution has such a 
policy, students and employees would 
benefit from having this explicitly stated 
in the annual security report. 

Discussion: We agree with the 
commenter that it would be helpful for 
victims to know an institntion’s policies 
for handling charges of misconduct that 
are related to drugs or alcohol in the 
case of a sexnal assault, particularly 
because some victims may not seek 
support or report a sexual assault out of 
fear that they may he subjected to a 
campus disciplinary proceeding for 
breaking an institution’s code of 
conduct related to drug and alcohol nse. 
We encourage institutions to consider 
whether their disciplinary policies 
conld have a chilling effect on students’ 
reporting of sexnal assault or 
participating as witnesses where drugs 
or alcohol are involved, and to make 
their policies in this area clear in the 
annnal secnrity report or through other 
communications with the campus 
community about their sexual assault- 
related polices. However, although we 
encourage institutions to include this 
information in their annual security 
reports, the statute does not refer to or 
require it. 

Changes: None. 

Sec. 668.46(c) Crime Statistics 

Crimes That Must Be Reported and 
Disclosed (§ 668.46(c)(1)) 

Comments: The commenters 
overwhelmingly supported including 
the requirement for the reporting and 
disclosure of statistics for dating 
violence, domestic violence, and 
stalking, explaining that the enhanced 
statistics would elevate the seriousness 
of these behaviors and would provide 
important information ahont the extent 
of these incidents on campuses for 
students, facnlty, prospective students 
and their parents, community members, 
researchers, and school administrators. 
However, a few commenters raised 
concerns ahont how these new 
reqnirements would he implemented. 
One commenter expressed concern 


ahont including dating violence as a 
reportable crime when it is only so 
designated in one State. This 
commenter believed that including 
these “incidents” instead of reporting 
behaviors that are “crimes” under 
criminal statutes dilutes the purpose of 
the Clery Act. 

We received several comments in 
response to our qnestion about whether 
the proposed regulations shonld he 
modified to captnre information about 
the relationship between a perpetrator 
and a victim for some or all of the Clery 
Act crimes. Some of the commenters 
urged the Department to maintain the 
approach in the proposed regulations, 
which would not capture detail about 
the relationship between a perpetrator 
and a victim. These commenters 
believed that this approach protects a 
victim’s right to privacy and the victim’s 
right to choose how much detail to 
include when reporting a crime; wonld 
make it simpler for institutions to 
comply with the regulations; and would 
provide clear, easy-to-understand data 
for students, families, and staff. Other 
commenters, however, recommended 
that the Department require institutions 
to report and disclose the relationship 
between the offender and the victim. 
They believed that this detail would 
provide a more complete picture of the 
nature of crime on college campnses 
and help institntions craft the most 
appropriate response and target their 
prevention resomces effectively. 

We also received several comments 
ahont our proposal to replace the 
existing list of forcible and nonforcible 
sex offenses with rape, fondling, incest, 
and statutory rape to more closely align 
with the FBI’s updated definitions and 
terminology. Numerous commenters 
strongly supported using the definition 
of “rape” in the FBI’s Snmmary 
Reporting System (SRS) because they 
believed that it is more inclusive of the 
range of behaviors and circumstances 
that constitute rape. Other commenters 
disagreed with the proposal, argning 
that defining sex or intimate touching 
withont advance “consent” as “sexual 
assault” when it would otherwise not be 
defined as such under State law would 
go beyond the Department’s anthority. 
Additionally, some commenters 
requested additional clarification ahont 
what types of incidents would he 
considered rape or sexual assault and 
which would not. 

One commenter recommended that 
we replace the term “fondling” with the 
term “molestation,” arguing that this 
term more accurately portrays the 
gravity of the crime and the seriousness 
of such an allegation. 


Lastly, one commenter recommended 
combining “incest” and “statutory 
rape” into a single category for the Clery 
Act statistics, opining that the 
disaggregation of these statistics could 
create confusion ahont the statistics and 
that these two crimes are rare on college 
campuses. 

Discussion: We appreciate the 
commenters’ support. In response to the 
commenters who were concerned that 
these regulations would require 
institutions to maintain statistics on 
incidents that may not he considered 
“crimes” in many jnrisdictions, we note 
that the statistical categories are 
reqnired by section 485(f)(l)(F)(iii) of 
the Clery Act. Further, the HEA 
specifies that “dating violence,” 
“domestic violence,” “sexual assault,” 
and “stalking” are to be defined in 
accordance with section 40002(a) of the 
Violence Against Women Act of 1994. 
Although we recognize that these 
incidents may not he considered crimes 
in all jurisdictions, we have designated 
them as “crimes” for the purposes of the 
Clery Act. We believe that this makes it 
clear that all incidents that meet the 
definitions in § 668.46(a) must be 
recorded in an institution’s statistics, 
whether or not they are crimes in the 
institution’s jurisdiction. 

Although we believe that capturing 
data about the relationship between a 
victim and a perpetrator in the statistics 
conld he valuable, we are not including 
this requirement in the final regnlations 
given the lack of support for, and 
controversy around, this issue that was 
voiced during the negotiations and the 
divergent views of the commenters. 
However, we note that institutions may 
choose to provide additional context for 
the crimes that are inclnded in their 
statistics, so long as they do not disclose 
names or personally identifying 
information about a victim. Providing 
this additional context could provide a 
fuller picture of the crimes involving 
individuals who are in a relationship to 
anyone interested in such data. In 
particular, as discussed under 
“Recording stalking,” providing 
narrative information related to 
statistics for stalking may be valuable. 

We appreciate the commenters’ 
support for our proposal to use the FBI’s 
updated definition of “rape” nnder the 
SRS. With respect to the comments 
objecting to specific aspects of the FBI’s 
definitions, section 485(f)(6)(A)(v) of the 
Clery Act specifies that sex offenses are 
to he reported in accordance with the 
FBI’s UCR program, which these 
regnlations reflect. With respect to the 
commenters who requested additional 
clarification on the types of incidents 
that would constitute “rape” or a “sex 
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offense” we refer to the definitions of 
these terms in Appendix A. 

Although not raised by the 
commenters, we have made a slight 
modification to the regnlations in 
§ 668.46(c](l)(ii) to clarify that, 
consistent with section 485(f)(l)(i)(IX) of 
the HEA, institutions must report arrests 
and referrals for disciplinary action for 
liquor law violations, drug law 
violations, and illegal weapons 
possession. 

Changes: We have revised 
§ 668.46(c](l)(ii) to require institutions 
to report statistics for referrals (in 
addition to arrests) for disciplinary 
action for liquor law violations, drug 
law violations, and illegal weapons 
possession. 

All Reported Crimes Must Be Recorded 
(§ 668.46(c)(2)) 

Comments: We received a few 
comments on our proposal that all 
crimes reported to a campus security 
authority be included in an institution’s 
crime statistics. One commenter 
recommended that the Department 
specify that an institution may 
withhold, or subsequently remove, a 
reported crime from its crime statistics 
if it finds that the report is false or 
baseless (that is, “unfounded”). 

Another commenter requested 
clarification about whether third-party 
reports that are provided anonymously 
and that cannot be confirmed should be 
included in an institution’s statistics. 

The commenter was concerned that 
requiring these reports could give rise to 
unsubstantiated accusations from those 
who do not identify themselves as 
victims. 

One commenter was concerned that 
institutions with numerous campus 
security authorities could receive 
multiple reports of the same incident 
and that the duplication could result in 
data that do not accurately represent the 
number of crimes occurring on campus. 
This commenter urged the Department 
to require institutions to review their 
reports to eliminate duplication. 

One commenter believed that 
institutions should be able to remove 
statistics for crimes if a jury or coroner 
has decided that an accused individual 
did not commit the crime. The 
commenter accused the Department of 
designing the regulations to artificially 
inflate the number of reported crimes on 
campuses, and they believed that 
maintaining this type of report would 
not help students accurately judge the 
safety of an institution. 

Finally, one commenter suggested 
clarifying that an institution must 
include all reports of crimes occurring 
on or within the institution’s Clery 


geography, not just “all crimes 
reported.” 

Discussion: Pursuant to section 
485(f)(l){F)(i) of the Clery Act, 
institutions must include all reports of 
a crime that occurs on or within an 
institution’s Clery geography, regardless 
of who reports the crime or whether it 
is reported anonymously. For example, 
if an institution provides for anonymous 
reporting through an online reporting 
form, the institution must include in its 
statistics crimes that occurred within 
the Clery geography that are reported 
through that form. We also note that 
institutions must record all reports of a 
single crime, not all reports. If after 
investigating several reports of a crime, 
an institution learns that the reports 
refer to the same incident, the 
institution would include one report in 
its statistics for the crime that multiple 
individuals reported. In addition, we do 
not believe it is necessary to require 
institutions to review their reports to 
eliminate duplication in their statistics, 
as such a requirement is difficult to 
enforce and institutions have an 
incentive to do this without regulation. 

We agree with the commenter that 
there is one rare situation—so-called 
“unfounded” reports—in which it is 
permissible for an institution to omit a 
reported Clery Act crime from its 
statistics, and we have added language 
to the regulations to recognize this 
exemption. However, we are concerned 
that some institutions may be 
inappropriately unfounding crime 
reports and omitting them from their 
statistics. To address this concern, we 
have added language to the regulations 
to require an institution to report to the 
Department and disclose in its annual 
security report statistics the number of 
crime reports that were “unfounded” 
and subsequently withheld from its 
crime statistics during each of the three 
most recent calendar years. This 
information will enable the Department 
to monitor the extent to which schools 
are designating crime reports as 
unfounded so that we can provide 
additional guidance about how to 
properly “unfound” a crime report or 
intervene if necessary. 

We remind institutions that they may 
only exclude a reported crime from its 
upcoming annual security report, or 
remove a reported crime from its 
previously reported statistics after a full 
investigation. Only sworn or 
commissioned law enforcement 
personnel can make a formal 
determination that the report was false 
or baseless when made and that the 
crime report was therefore 
“unfounded.” Crime reports can be 
properly determined to be false only if 


the evidence from the complete and 
thorough investigation establishes that 
the crime reported was not, in fact, 
completed or attempted in any manner. 
Crime reports can only be determined to 
be baseless if the allegations reported 
did not meet the elements of the offense 
or were improperly classified as crimes 
in the first place. A case cannot be 
designated “unfounded” if no 
investigation was conducted or the 
investigation was not completed. Nor 
can it be designated unfounded merely 
because the investigation failed to prove 
that the crime occurred; this would be 
an inconclusive or unsubstantiated 
investigation. 

As stated above, only sworn or 
commissioned law enforcement 
personnel may determine that a crime 
reported is “unfounded.” This does not 
include a district attorney who is sworn 
or commissioned. A campus security 
authority who is not a sworn or 
commissioned law enforcement 
authority cannot “unfound” a crime 
report either. The recovery of stolen 
property, the low value of stolen 
property, the refusal of the victim to 
cooperate with law enforcement or the 
prosecution or the failure to make an 
arrest does not “unfound” a crime. The 
findings of a coroner, court, jury (either 
grand or petit), or prosecutor do not 
“unfound” crime reports of offenses or 
attempts. 

Consistent with other recordkeeping 
requirements that pertain to the title IV, 
HEA programs, if a crime was not 
included in the Clery Act statistics 
because it was “unfounded,” the 
institution must maintain accurate 
documentation of the reported crime 
and the basis for unfounding the crime. 
This documentation must demonstrate 
that the determination to “unfound” the 
crime was based on the results of the 
law enforcement investigation and 
evidence. The Department can and does 
request such documentation when 
evaluating compliance with Eederal 
law. 

We also remind institutions that have 
a campus security or police department 
that all reported crimes must be 
included in their crime log, as required 
by § 668.46(f). The crime log must 
include the nature, date, time, and 
general location of each crime, as well 
as the disposition of the complaint. If a 
crime report is determined to be 
“unfounded,” an institution must 
update the disposition of the complaint 
to “unfounded” in the crime log within 
two business days of that determination. 
It may not delete the report from the 
crime log. 

We disagree with the commenter that 
institutions should be able to remove 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


202 

2016 The National Center for Campus Public Safety. All rights reserved. 









The National Center for Campus Public Safety 


62766 Federal Register /Vol. 79, No. 202/Monday, October 20, 2014/Rules and Regulations 


statistics for crimes where an accused 
individual is exonerated of committing 
a crime. A verdict that a particular 
defendant is not guilty of a particular 
charge (or, more technically, that there 
was not sufficient admissible evidence 
introduced demonstrating beyond a 
reasonable doubt that the accused 
committed the crime) does not mean 
that the crime did not occur. The Clery 
Act statistics are not based on the 
identity of the perpetrator. Therefore, all 
reports of crimes must be included in 
the statistics, except in the rare case that 
a crime report is “unfounded,” as 
discussed earlier in this section. 

Lastly, in response to the 
recommendation for greater specificity 
about which crimes must be reported, 
we have clarified that an institution 
must include all reports of Clery Act 
crimes occurring on or within the 
institution’s Clery geography. We 
believe that this adds clarity to the 
regulations. 

Changes: We have revised 
§ 668.46(c)(2)(iii) to clarify that, in rare 
cases, an institution may remove reports 
of crimes that have been “unfounded” 
and to specify the requirements for 
unfounding. We have added new 
§ 668.46(c)(2)(iii](A] requiring an 
institution to report to the Department, 
and to disclose in its annual security 
report, the number of crime reports 
listed in § 668.46(c)(1) that were 
“unfounded” and subsequently 
withheld from its crime statistics 
pursuant to § 668.46(c)(2)(iii) during 
each of the three most recent calendar 
years. We have also reserved 
§ 668.46(c)(2)(iii)(B). Lastly, we have 
also clarified throughout § 668.46(c) that 
an institution must include all reports of 
Clery Act crimes that occurred on or 
within the institution’s Clery geography. 

Recording Crimes by Calendar Year 
(§668.4e(c](3)) 

Comments: The commenters 
expressed support for this proposed 
provision. 

Discussion: We appreciate the 
commenters’ support. 

Changes: None. 

Recording Hate Crimes (§ 668.48(c)(4)) 

Comments: The commenters generally 
supported the inclusion of “gender 
identity” and “national origin” as 
categories of bias for the purposes of 
recording hate crime statistics. One 
commenter recommended collecting 
and disaggregating information on the 
actual or perceived race, ethnicity, and 
national origin of victims of hate crimes. 
This commenter believed that this 
information would improve public 
awareness and knowledge of the 


prevalence of certain forms of abuse, 
including hate crimes, directed at 
certain populations, such as the Latino/ 
Latina college population. 

Discussion: We appreciate the 
commenters’ support for adding “gender 
identity” and “national origin” as 
categories of bias and for adding a 
definition of “hate crime.” 

Section 485(f)(l)(F)(ii) of the Clery 
Act requires institutions to collect and 
report crimes that are reported to 
campus security authorities or local 
police agencies “according to category 
of prejudice.” Accordingly, institutions 
collect and report hate crimes according 
to the bias that may have motivated the 
perpetrator. At this time, we do not 
believe it is necessary to also require 
institutions to collect and report data 
about, for example, the victim’s actual 
race, ethnicity, or national origin. 

Changes: None. 

Recording Reports of Stalking 
(§ 668.46(c)(6)) 

Comments: We received numerous 
comments in response to our request for 
feedback about how to count stalking 
that crosses calendar years, how to 
apply an institution’s Clery geography 
to reports of stalking, and how to 
identify a new and distinct course of 
conduct involving the same perpetrator 
and victim. 

Stalking Across Calendar Years 

Some of the commenters supported 
the approach in the proposed 
regulations, arguing that it would 
provide an accurate picture of crime on 
campus for each calendar year. The 
commenters suggested, however, 
modifying the language to clarify that an 
institution must include a statistic for 
stalking in each and every year in which 
a particular course of conduct is 
reported to a local police agency or 
campus security authority. One 
commenter recommended requiring 
institutions to report stalking in only the 
first calendar year in which a course of 
conduct was reported, rather than 
including it each and every year in 
which the conduct continues and is 
reported. Another commenter suggested 
requiring institutions to disaggregate 
how many incidents of stalking are 
newly reported in that calendar year 
and how many are continuations from 
the previous calendar year to avoid a 
misinterpretation of the crime statistics. 

Stalking by Location 

The commenters provided varied 
feedback with regards to recording 
stalking by location. Some of the 
commenters supported the approach in 
the proposed regulations that would 


require institutions to include stalking 
at only the first location within the 
institution’s Clery geography in which a 
perpetrator engaged in the stalking 
course of conduct or where a victim first 
became aware of the stalking. Other 
commenters generally agreed with this 
approach but urged the Department to 
modify the regulations so that stalking 
using an institution’s servers, networks, 
or other electronic means would be 
recorded based on where the 
institution’s servers or networks are 
housed. These commenters were 
concerned that, without this change, 
some instances of stalking would not be 
accounted for in the statistics if the 
perpetrator or the victim is never 
physically located on or within the 
institution’s Clery geography. 

Some of the commenters 
recommended reporting stalking based 
only on the location of the perpetrator. 
These commenters argued that using the 
location of the victim would result in 
institutions including reports of stalking 
where the perpetrator was nowhere near 
the institution but the victim was on 
campus. They believed that this 
information would not be meaningful 
because it would not help members of 
the campus community protect 
themselves while on the school’s Clery 
geography. Along these lines, one 
commenter suggested giving institutions 
the option to exclude reports of stalking 
if the perpetrator has never been on or 
near the institution’s Clery geography if 
the institution can document its reasons 
for doing so. Other commenters believed 
that reporting based on the location of 
the perpetrator would be more 
consistent with how other crimes are 
reported under the Clery Act. The 
commenter noted, for example, that 
motor vehicle theft is only included in 
an institution’s statistics if the 
perpetrator stole the car from a location 
within the institution’s Clery geography, 
regardless of whether the car’s owner 
learned of the theft while within the 
institution’s Clery geography. 

Some of the commenters 
recommended recording stalking based 
only on the location of the victim. These 
commenters argued that it would be 
much easier for institutions to 
determine the location of the victim 
than the location of the perpetrator. 

Lastly, a few commenters addressed 
our discussion in the NPRM about how 
stalking involving more than one 
institution should be handled. The 
commenters supported our statement 
that, when two institutions are 
involved, both institutions should 
include the stalking report in their Clery 
Act statistics. One commenter, however, 
requested clarification about an 
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institution’s responsibility to notify 
another institution if the stalking 
originated on the other institution’s 
Clery geography. 

Stalking After an “Official Intervention” 

We received several comments related 
to when an institution should count a 
report of stalking as a new and distinct 
crime in its statistics. Some of the 
commenters supported the approach in 
the NPRM under which stalking would 
be counted separately after an official 
intervention. An official intervention 
would include any formal or informal 
intervention and those initiated by 
school officials or a court. One 
commenter generally supported this 
approach but was concerned that an 
institution might not be aware when an 
“official intervention” has occurred if 
that intervention did not involve the 
institution, such as when a court has 
issued a no-contact order or a 
restraining order. The commenter 
recommended revising the regulations 
to specify that an institution would 
record stalking in these cases as a new 
and distinct crime only to the extent 
that the institution has actual 
knowledge that an “official 
intervention” occurred. 

Other commenters urged the 
Department to remove § 668.46(c)(6)(iii), 
arguing that counting a new incident of 
stalking after an official intervention 
would not be consistent with treating 
stalking as a course of conduct. They 
explained that stalking cases often have 
numerous points of intervention, but 
that despite those interventions, it is 
still the same pattern or course of 
conduct, and that recording a new 
statistic after an “official intervention” 
would be arbitrary. The commenters 
believed that requiring that stalking be 
recorded in each and every subsequent 
year in which the victim reports the 
same stalking course of conduct would 
appropriately capture the extent of 
stalking without introducing an 
arbitrary bright line, such as an “official 
intervention” or a specific time period 
between stalking behaviors. 

Several commenters recommended 
encouraging institutions to provide 
narrative information about each 
incident of stalking in their reports to 
provide context. They believed that this 
narrative would provide more useful 
information by explaining whether a 
particular course of conduct spanned 
several years, whether it continued after 
one or multiple interventions, and how 
many behaviors or actions on the part of 
the perpetrator made up the single 
course of conduct. 

Discussion: We thank the commenters 
for their feedback. 


Stalking Across Calendar Years 

We appreciate the commenters’ 
support for our proposal to record 
incidents of stalking that cross calendar 
years. This approach strikes a balance 
by ensuring that stalking is adequately 
captured in an institution’s statistics 
without inflating the number of 
incidents of stalking by counting each 
behavior in the pattern. In response to 
recommendations from the commenters, 
we have modified § 668.46(c](6)(i) to 
clarify that an institution must record a 
report of stalking in each and every year 
in which the stalking course of conduct 
is reported to local police or a campus 
security authority. An institution is not 
required to follow up with victims each 
year to determine whether the behavior 
has continued, although institutions are 
not precluded from doing so. If, as a 
result of following up with a stalking 
victim, the institution learns that the 
behavior has continued into another 
year, the institution must record the 
behavior as a new report of stalking in 
that year. Otherwise, institutions must 
record only reports that they receive in 
each year. 

We appreciate the suggestion that 
institutions should disaggregate 
statistics for stalking each year based on 
which incidents were continuations for 
stalking reported in a previous calendar 
year and which were new reports of 
stalking, but we believe that the 
approach in the final regulations is 
simpler for institutions to understand 
and implement. However, we encourage 
institutions to provide additional detail, 
such as whether a report represents a 
continuation of a previous year’s report, 
in their annual security report. 

Stalking By Location 

With regard to recording stalking 
based on the location of either the 
victim or perpetrator, we note that the 
negotiating committee reached 
consensus on the proposed language, 
which accounts for the location of both 
the victim and the perpetrator. Given 
the disagreement among the 
commenters about how to modify these 
provisions, we have decided to adopt 
the approach approved by the 
negotiating committee. We do not 
believe that the analogy to motor vehicle 
theft is appropriate because the crime of 
stalking is not a crime perpetrated 
against property and, thus, it presents 
different considerations. 

We are not persuaded that we should 
include stalking based on the use of the 
institution’s servers or networks, hut 
where neither the victim nor the 
perpetrator was on or within the 
institution’s Clery geography. Including 


these incidents would be inconsistent 
with our traditional approach in regard 
to the Clery Act, which uses physical 
location as the determining factor. 
Moreover, it may not always be clear 
whether a particular message used a 
particular institution’s computer servers 
or networks. Of course, an institution 
may still be able to take action to 
address a stalking incident that used its 
servers or networks. Many institutions 
have terms of use associated with the 
use of those networks, and violations of 
those terms of use may subject an 
individual to disciplinary action. 

Lastly, if stalking occurs on more than 
one institution’s Clery geography and is 
reported to a campus security authority 
at both institutions, then both 
institutions must include the stalking in 
their statistics. Although the statute 
does not require an institution that 
learns of stalking occurring on another 
campus to alert the other campus, we 
strongly encourage an institution in this 
situation to do so. 

Stalking After an “Official Intervention” 

We agree with the commenters who 
argued that requiring institutions to 
record stalking involving the same 
victim and perpetrator as a new crime 
after an official intervention would be 
arbitrary. We also agree that it could be 
difficult for institutions to track stalking 
incidents if the institution does not have 
actual knowledge of the intervention. As 
a result, we have not included proposed 
§ 668.46(c)(6)(ii) in the final regulations. 
We believe that the requirement that 
institutions record stalking in each and 
every year in which it is reported is an 
effective, straightforward, and less 
arbitrary approach than including the 
concept of an “official intervention.” 

We encourage institutions to provide 
narrative information in their annual 
security reports about incidents of 
stalking to the extent possible to provide 
individuals reading the annual security 
report with a fuller picture of the 
stalking. In addition to explaining 
whether a report represents stalking that 
has continued across multiple calendar 
years, institutions may provide 
additional context for these statistics by 
explaining, for example, whether the 
stalking continued despite interventions 
by the institution or other parties, 
whether it lasted for a short but intense 
period or occurred intermittently over 
several months, and whether the 
perpetrator or the victim was located on 
or within the institution’s Clery 
geography. 

Changes: We have revised 
§ 668.46(c)(6)(i) to clarify that stalking 
that crosses calendar years must be 
recorded in each and every year in 
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which the stalking is reported to a 
campus security authority or local 
police. We have also removed proposed 
§ 668.46(c)(6)(iii), which would have 
required institutions to record a report 
of stalking as a new and distinct crime 
when the stalking behavior continues 
after an official intervention. 

Using the FBI’s UCR Program and the 
Hierarchy Rule (§ 668.46(c)(9)) 

Comments: We received several 
comments on our proposal to modify 
the application of the Hierarchy Rule 
under the FBI’s UCR Program, as well as 
comments about how to further update 
and clarify § 668.46(c)(9). First, with 
regard to applying the Hierarchy Rule, 
some of the commenters supported our 
proposal to create an exception so that 
when both a sex offense and murder are 
committed in the same incident, both 
crimes would be counted in the 
institution’s statistics. These 
commenters believed that this approach 
would more accurately reflect the full 
range of incidents involving intimate 
partner violence. One commenter 
recommended clarifying that the 
exception would apply only to cases 
involving rape and murder, noting that 
every rape would involve fondling. 

Other commenters, however, 
disagreed with our proposal to create an 
exception to the Hierarchy Rule, arguing 
that if the Department continues to use 
the Hierarchy Rule, it should do so in 
its entirety. 'These commenters 
recommended having subcategories 
under the primary crimes so that they 
could report elements of each crime as 
a subset, rather than as a freestanding 
incident. For example, one commenter 
believed that instead of requiring an 
institution to record a statistic for a 
murder and for dating violence if a 
victim was murdered by someone the 
victim was dating, the Department 
should require an institution to record 
a murder and to include dating violence 
as an element of that murder. 'The 
commenter believed that this would 
reduce double-counting and would 
make the data more transparent. 

Another commenter recommended 
abandoning the Hierarchy Rule 
altogether, arguing that it detracts from 
the value and clarity of the Clery Act 
statistics and leads to an 
underrepresentation of the extent of 
crimes on a given college campus. 

With regards to clarifying the 
regulation, one commenter noted that 
proposed § 668.46(c)(9) referred to 
outdated guidance and documents 
issued by the FBI for the UCR program. 
They recommended replacing references 
to the “UCR Reporting Handbook” and 
the “UCR Reporting Handbook: National 


Incident-Based Reporting System 
(NIBRS) EDITION” with references to 
the “Criminal Justice Information 
System (CJIS) Division Uniform Crime 
Reporting (UCR) Program Summary 
Reporting System (SRS) User Manual,” 
and the “Criminal Justice Information 
System (CJIS) Division Uniform Crime 
Reporting (UCR) Program National 
Incident-Based Reporting System 
(NIRBRS) User Manual,” respectively. 
The commenter recommended also 
updating the references in Appendix A 
to refer to the appropriate User Manuals 
and to identify the correct system source 
(SRS or NIBRS) for the definitions of 
rape, fondling, statutory rape, and 
incest. 

One commenter recommended 
importing the breadth of the UCR 
program into the regulations to provide 
more clarity and guidance for campus 
security authorities to help them in 
categorizing crimes, particularly at 
institutions that do not have a campus 
law enforcement division. 

Discussion: We appreciate the 
commenters’ support. We have decided 
to retain the Hierarchy Rule and the 
exception to that rule for situations 
involving a sex offense and murder. We 
believe that the Hierarchy Rule provides 
a useful approach for recording the 
numbers of crimes without 
overreporting and note that it is used by 
other crime reporting systems. However, 
in light of the statute’s purpose and the 
appropriate public concern about sex 
offenses on campus, we have 
determined that an exception to ensure 
that all sex offenses are counted is 
necessary for Clery Act purposes. 
Without this exception, under the 
Hierarchy Rule, an incident that 
involves both a rape and a murder, for 
example, would be recorded only as a 
murder, obscuring the fact that the 
incident also included a sexual assault. 
We believe that Congress intended to 
capture data about sexual assaults at 
institutions participating in the title IV, 
HEA programs, and this exception will 
ensure that all cases of sexual assault 
are included in an institution’s 
statistics. Some of the commenters 
misinterpreted the proposed regulations 
to mean that an institution would have 
to include all of the elements of a sex 
offense in its statistics. Eor example, 
they believed that an institution would 
include both fondling and rape in its 
statistics in any incident involving rape. 
We intended for the exception to the 
Hierarchy Rule to apply when a rape, 
fondling, incest, or statutory rape occurs 
in the same incident as murder. As a 
result, we have clarified 
§ 668.46(c)(9)(vii) to make it clear that 
this exception to the Hierarchy Rule 


would apply only when a sex offense 
and murder are involved in the same 
incident, and that, in these cases, an 
institution would include statistics for 
the sex offense and murder, rather than 
including only the murder. 

As discussed under “Hierarchy Rule,” 
we agree with the commenter who 
recommended clarifying in the 
regulations that, consistent with 
treatment in the FBI’s UCR program, an 
arson that occurs in the same incident 
as other crimes must always be included 
in an institution’s statistics. As a result, 
we have clarified in § 668.46(c)(9)(vi) 
that an institution must always record 
an arson in its statistics, regardless of 
whether or not it occurs in the same 
incident as other crimes. We believe 
that including this provision related to 
arson in the same place as the exception 
for sex offenses will make it easier for 
readers to understand how to apply the 
Hierarchy Rule. 

We agree with the commenter who 
argued that the references to the FBI’s 
UCR Program may be confusing for 
institutions that do not have a campus 
law enforcement division that is 
familiar with the UCR Program. We 
have clarified in § 668.46(c)(9)(i) that an 
institution must compile the crime 
statistics for murder and nonnegligent 
manslaughter, negligent manslaughter, 
rape, robbery, aggravated assault, 
burglary, motor vehicle theft, arson, 
liquor law violations, drug law 
violations, and illegal weapons 
possession using the definitions of those 
crimes from the “Summary Reporting 
System (SRS) User Manual” from the 
FBI’s UCR Program. We also have 
clarified in § 668.46(c)(9)(ii) that an 
institution must compile the crime 
statistics for fondling, incest, and 
statutory rape using the definitions of 
those crimes from the “National 
Incident-Based Reporting System 
(NIBRS) User Manual” from the FBI’s 
UCR Program. Further, we have 
specified in § 668.46(c)(9](iii) that an 
institution must compile the crime 
statistics for the hate crimes of larceny- 
theft, simple assault, intimidation, and 
destruction/damage/vandalism of 
property using the definitions provided 
in the “Hate Crime Data Collection 
Guidelines and Training Manual” from 
the FBI’s UCR Program. We have made 
corresponding changes to Appendix A 
to reflect the UCR Program sources from 
which the Clery Act regulations draw 
these definitions. Finally, we have 
reiterated in § 668.46(c)(9)(iv) that an 
institution must compile the crime 
statistics for dating violence, domestic 
violence, and stalking using the 
definitions provided in § 668.46(a). We 
believe that these changes, combined 
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with our revisions to Appendix A and 
the updated references to the FBI’s UCR 
Program materials will make clear to 
institutions which definitions they must 
use when classifying reported crimes. 
We intend to include additional 
guidance on these issues when we 
revise the Handbook for Campus Safety 
and Security Reporting. 

Changes: We have revised paragraph 
§ 668.46(c)(9) to clarify how the 
definitions in the FBI’s UCR Program 
apply to these regulations, updated 
references to the FBI’s UCR Program 
materials, revised the exception to the 
Hierarchy Rule to clarify that it applies 
in cases where a sex offense and a 
murder occur during the same incident, 
and that under the Hierarchy Rule an 
institution must always include arson in 
its statistics. 

Statistics From Police Agencies 
(§668.4e(c](ll)) 

Comments: One commenter was 
concerned that the proposed regulations 
would require an institution to gather 
and review individual reports from 
municipal police authorities and to 
determine whether the offenses 
described in the reports meet the 
definition of “dating violence,” 
“domestic violence,” or “stalking” in 
the regulations, even if they do not 
constitute criminal offenses in the 
jurisdiction. The commenter opined that 
such a collection and review would be 
very burdensome for institutions and 
would require significant cooperation 
by municipal police authorities. 

Discussion: Initially, we note that the 
requirement to collect crime statistics 
from local or State police agencies has 
been a longstanding requirement under 
the Clery Act. Under § 668.46(c)(ll) of 
the regulations, institutions are required 
to make a good-faith effort to obtain the 
required statistics and may rely on the 
information supplied by a local or State 
police agency. We would consider an 
institution to have made a good-faith 
effort to comply with this requirement 
if it provided the definitions in these 
regulations to the local or State police 
agency and requested that that police 
agency provide statistics for reports that 
meet those definitions with sufficient 
time for the local or State police agency 
to gather the requested information. As 
a matter of best practice, we strongly 
recommend that institutions make this 
request far in advance of the October 1 
deadline for publishing their annual 
security reports and follow up with the 
local or State police agency if they do 
not receive a response. As long as an 
institution can demonstrate that it made 
a good-faith effort to obtain this 


information, it would be in compliance 
with this requirement. 

Changes: None. 

Timely Warnings (§ 668.46(e)) 

Comments: The commenters strongly 
supported our proposal to clarify that 
institutions must keep confidential the 
names and personally identifying 
information of victims when issuing a 
timely warning. Some commenters, 
however, requested additional guidance 
for how institutions can most effectively 
comply with this requirement. 

Discussion: We appreciate the 
commenters’ support. Generally, 
institutions must provide timely 
warnings in response to Clery Act 
crimes that pose a continuing threat to 
the campus community. These timely 
warnings must be provided in a manner 
that is timely and that will aid in the 
prevention of similar crimes. Under 
these final regulations, institutions must 
not disclose the names and personally 
identifying information of victims when 
issuing a timely warning. However, in 
some cases to provide an effective 
timely warning, an institution may need 
to provide information from which an 
individual might deduce the identity of 
the victim. For example, an institution 
may need to disclose in the timely 
warning that the crime occurred in a 
part of a building where only a few 
individuals have offices, potentially 
making it possible for members of the 
campus community to identify a victim. 
Similarly, a perpetrator may have 
displayed a pattern of targeting victims 
of a certain ethnicity at an institution 
with very few members of that ethnicity 
in its community, potentially making it 
possible for members of the campus 
community to identify the victim(s). 
Institutions must examine incidents 
requiring timely warnings on a case-hy- 
case basis to ensure that they have 
minimized the risk of releasing 
personally identifying information, 
while also balancing the safety of the 
campus community. 

Changes: None. 

Programs To Prevent Dating Violence, 
Domestic Violence, Sexnal Assanlt, and 
Stalking (668.46(j)) 

General 

Comments: One commenter sought 
clarification regarding the proposed 
language in § 668.46(j)(l) that states that 
an institution must include in its annual 
security report a statement of policy that 
addresses the institution’s programs to 
prevent dating violence, domestic 
violence, sexual assault, and stalking 
and that the statement must include a 
description of the institution’s primary 


prevention and awareness programs for 
all incoming students and new 
employees, which must include the 
contents of § 668.46(j)(l)(i)(A)-(F). The 
commenter sought clarification as to 
whether this language meant simply 
that the description of an institution’s 
primary prevention and awareness 
programs had to contain these elements 
or if it meant that the actual programs, 
as administered on an institution’s 
campus, had to incorporate and address 
these elements. 

Several commenters asked that the 
final regulations be modified to redefine 
who would be considered a “student” 
for the purposes of the institution’s 
obligation to provide primary 
prevention and awareness programs and 
ongoing prevention and awareness 
campaigns. Noting that the Department 
interprets the statute in this regard 
consistent with other Clery Act 
requirements by requiring institutions to 
offer training to “enrolled” students, as 
the term “enrolled” is defined in 
§ 668.2, the commenters were concerned 
about the burden of providing 
prevention training to students who are 
enrolled only in continuing education 
courses, online students, and students 
who are dually enrolled in high school 
and community college classes and 
suggested that prevention training 
should be focused on students who are 
regularly on campus. 

One commenter was concerned that 
institutions may allow collective 
bargaining agreements to he a barrier to 
offering primary prevention and 
awareness programs and ongoing 
prevention and awareness campaigns to 
current employees who belong to a 
union. 

Another commenter asked the 
Department to clarify whether an 
institution must require and document 
that every member of its community 
attend prevention programs and training 
or whether it is mandatory that an 
institution simply make such 
programming widely available and 
accessible for members of its 
community and maintain statistical data 
on the frequency, type, duration, and 
attendance at the training. 

One commenter opined that the final 
regulations should require institutions 
to work with local and State domestic 
violence and sexual assault coalitions to 
develop “best practice” training models, 
access programs for confidential 
services for victims, and serve on 
advisory committees that review 
campus training policies and protocols 
for dealing with sexual violence issues. 

Lastly, one commenter believed that 
the final regulations should require 
prevention programs to focus on how 
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existing technology can be used to help 
prevent crime. This commenter believed 
that such a focus will ultimately reduce 
institutional burden to report, classify, 
and respond to reports of dating 
violence, domestic violence, sexual 
assault, and stalking. 

Discussion: In response to the first 
comment, the actual prevention 
programs administered on an 
institution’s campus must incorporate 
and address the contents of 
§ 668.46(j)(l)(i](A]-(F) as well as meet 
the definition of “programs to prevent 
dating violence, domestic violence, 
sexual assault, and stalking” in 
§ 668.46(a) of these final regulations. It 
is important to note that the 
Department’s Clery Compliance staff 
will verify an institution’s compliance 
with both §§ 668.46(a) and (j) during a 
Clery Act compliance review. 

We do not agree that we should 
redefine who would be considered a 
“student” for the purposes of providing 
primary prevention and awareness 
programs and ongoing prevention and 
awareness campaigns. We believe that 
every enrolled student should he offered 
prevention training because anyone can 
be a victim of dating violence, domestic 
violence, sexual assault, or stalking, not 
just students regularly on campus. As 
we stated in the preamble to the NPRM, 
under §§ 668.41 and 668.46, institutions 
must distribute the annual security 
report to all “enrolled” students, as 
defined in § 668.2. Applying that same 
standard for prevention training makes 
it clear that the same students who must 
receive the annual security report must 
also he offered the training. 

Without further explanation by the 
commenter, we cannot see any reason 
why collective bargaining agreements 
could be a barrier to offering prevention 
training to employees who belong to a 
union. We note that institutions have 
distributed their annual security reports 
to “current employees” under §§668.41 
and 668.46 for many years regardless of 
whether an employee is a member of a 
union, and we expect that these 
employees will now he offered the new 
prevention training in the same manner 
as they were offered the training in the 
past. 

In response to the question about 
whether an institution must require 
mandatory attendance at primary and 
ongoing prevention programs and 
campaigns, we note that neither the 
statute nor the regulations require that 
every incoming student, new employee, 
current student, or faculty member, take 
or attend the training. The regulations 
require only that institutions offer 
training to all of these specified parties 
and that the training includes the 


contents of § 668.46(j)(l)(i)(A)-(F) and 
meets the definition of “programs to 
prevent dating violence, domestic 
violence, sexual assault, and stalking”. 
Institutions must he able to document, 
however, that they have met these 
regulatory requirements. Although the 
statute and regulations do not require 
that all students and employees take or 
attend training, we encourage 
institutions to mandate such training to 
increase its effectiveness. Lastly, the 
final regulations do not require 
institutions to maintain statistical data 
on the frequency, type, duration, and 
attendance at the training, although if an 
institution believes that maintaining 
such data is informative, we would 
encourage such efforts. 

We do not believe that we have the 
statutory authority to require 
institutions to work with local and State 
domestic violence and sexual assault 
coalitions to develop policies and 
programs. The statute requires only that 
institutions provide written notification 
to students and employees about 
existing counseling, health, mental 
health, victim advocacy, legal assistance 
and other services available for victims, 
both on-campus and in the community. 
However, we strongly encourage 
institutions and local and State 
domestic violence and sexual assault 
coalitions to form such relationships so 
that victims of sexual violence will be 
better served. 

We disagree that the final regulations 
should be changed to emphasize the use 
of existing technology In prevention 
programs. The Department cannot 
require the specific content of an 
institution’s prevention training, 
although we strongly encourage 
institutions to consider including 
information on existing technology so as 
to better inform their audiences. 

Changes: None. 

Definition of “Applicable Jurisdiction” 
(§668.46(j)(l)(i)(B) and(C)) 

Comments: Section 668.46(j)(l)(i)(B) 
and (C) requires an institution to 
include, in its annual security report 
policy statement on prevention 
programs, the applicable jurisdiction’s 
definitions of “dating violence,” 
“domestic violence,” “sexual assault,” 
“stalking,” and “consent.” Several 
commenters asked for guidance on how 
to comply with § 668.46(j)(l)(i)(B) and 
(C) when those terms are not defined by 
the local jurisdiction. Several 
commenters requested that the 
Department clarify in the final 
regulations whether institutions must 
use the definitions in criminal statutes 
or whether institutions can reference 
definitions from other sources of law, 


such as domestic abuse protection order 
requirements, or from State and local 
agencies. These commenters noted that 
applicable criminal codes often do not 
define these terms, but that reference to 
the definitions in statutes outside the 
criminal law or from State and local 
agencies are appropriate to provide in 
this policy statement. One commenter 
requested that the proposed regulations 
be changed to allow institutions to 
incorporate by reference the definitions 
in the applicable jurisdiction, to avoid 
confusing langnage in their prevention 
program materials. This commenter 
noted that legal definitions can be long 
and complicated, and that allowing 
incorporation by reference would 
increase the chance that these 
definitions will remain accurate. 

Discussion: If an institution’s 
applicable jurisdiction does not define 
“dating violence,” “domestic violence,” 
“sexual assault,” “stalking,” and 
“consent” in reference to sexnal 
activity, in its criminal code, an 
institntion has several options. An 
institntion must include a notification 
in its annnal secnrity report policy 
statement on prevention programs that 
the institntion has determined, based on 
good-faith research, that these terms are 
not defined in the applicable 
jurisdiction. An institution would need 
to document its good-faith efforts in this 
regard. In addition, where the 
applicable jnrisdiction does not define 
one or more of these terms in its 
criminal code, the institntion conld 
choose to provide definitions of these 
terms from laws other than the criminal 
code, such as State and local 
administrative definitions. For example, 
an institntion conld provide a definition 
officially annonnced by the State’s 
Attorney General to provide relevant 
information ahont what constitntes a 
crime in the jnrisdiction. 

We do not believe that simply 
referencing the definition meets the 
requirement that institutions provide 
the definition of the terms “dating 
violence,” “domestic violence,” “sexual 
assault,” “stalking,” and “consent” in 
reference to sexual activity in the 
applicable jurisdiction. Section 
485(f)(8)(B)(i)(I)(bb) and (cc) of the Clery 
Act, as amended by VAWA, require an 
institution to provide the definitions, 
not a cross-reference or link, to the 
definition of these terms. 

Changes: None. 
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Definitions of “Awareness Programs," 
“Bystander Intervention," “Ongoing 
Prevention and Awareness Campaigns,” 
“Primary Prevention Programs," and 
“Risk Reduction” (§ 668.46(i)(2)(i)-(v)) 

Comments: One commenter stated 
that the definitions of “awareness 
programs,” “bystander intervention,” 
“ongoing prevention and awareness 
campaigns,” “primary prevention 
programs,” and “risk reduction” in 
paragraphs 668.46(j)(2)(i)-(v) assume a 
context of student-on-student sexual 
assault, making the definitions 
inadequate in cases in which the 
offender is an employee of the 
institution. The commenter stated that 
prevention activities should include 
instruction on healthy boundaries, 
power differentials, and exploitation to 
address situations where the perpetrator 
is an employee. 

One commenter asked for clarification 
of the terms “institutional structures 
and cultural conditions that facilitate 
violence,” and “positive and healthy 
behaviors that foster healthy, mutually 
respectful relationships and sexuality,” 
in § 668.46(j)(2)(ii) and (iv). Another 
commenter stated that bystander 
intervention trainings should he 
mandatory for incoming students and 
that the Department should establish 
basic guidelines and strategies to ensure 
uniformity and quality of bystander 
intervention training across institutions. 
Lastly, one commenter recommended 
that the definition of “risk reduction” in 
§ 668.46(j](2](v) be removed from the 
regulations because risk reduction 
efforts, unless coupled with 
empowerment approaches, leave 
potential victims with the false 
impression that victimization can he 
avoided. The commenter believed that 
this was tantamount to victim blaming. 

Discussion: We disagree that the 
definitions of “awareness programs,” 
“bystander intervention,” “ongoing 
prevention and awareness campaigns,” 
“primary prevention programs,” and 
“risk reduction” in § 668.46(j)(2)(i)-(v) 
assume a context of student-on-student 
sexual assault. We believe that the 
language in the definitions is broad and 
covers situations where the perpetrator 
is an employee and the commenter did 
not specifically identify any language 
for us to revise. 

In response to the commenter who 
asked for clarification of certain terms in 
§ 668.46(j](2], we believe that examples 
of “institutional structures and cultural 
conditions that facilitate violence,” 
might include the fraternity and sports 
cultures at some institutions. We believe 
that examples of “positive and healthy 
behaviors that foster healthy, mutually 


respectful relationships and sexuality,” 
might include the promotion of good 
listening and communication skills, 
moderation in alcohol consumption, 
and common courtesy. 

As for the commenter who suggested 
that bystander intervention training be 
mandatory for incoming students and 
that the Department should establish 
basic guidelines and strategies to ensure 
uniformity and quality for that training, 
the statute does not mandate student or 
employee participation in prevention 
training, nor does the statute authorize 
the Department to specify what an 
institution’s training must contain. The 
statute and the regulations contain 
broad guidelines and definitions to 
assist institutions in developing training 
that takes into consideration the 
characteristics of each campus. 

Lastly, we disagree with the 
commenter who recommended that the 
definition of “risk reduction” in 
§ 668.46(j](2](v) he removed. 
Empowering victims is incorporated 
into the definition of risk reduction. The 
term “risk reduction” means options 
designed to decrease perpetration and 
bystander inaction, and to increase 
empowerment for victims in order to 
promote safety and to help individuals 
and communities address conditions 
that facilitate violence. 

Changes: None. 

Institutional Disciplinary Proceedings in 
Cases of Alleged Dating Violence, 
Domestic Violence, Sexual Assault, or 
Stalking (§ 668.46(k)) 

Comments: Many commenters 
supported proposed § 668.46(k) 
regarding institutional disciplinary 
proceedings. These commenters 
believed that the proposed regulations 
properly reflected the importance of 
transparent, equitable procedures for 
complainants and accused students, 
provided clear and concise guidance on 
the procedures an institution must 
follow to comply with the VAWA 
requirements, and would lead to more 
accurate reporting of campus crime 
statistics. Several commenters also 
expressed appreciation for the 
Department’s statements in the NPRM 
that an institution’s responsibilities 
under the Clery Act are separate and 
distinct from those under title IX, and 
that nothing in the proposed regulations 
alters or changes an institution’s 
obligations or duties under title IX as 
interpreted by OCR. 

Other commenters did not support 
proposed § 668.46(k). These 
commenters stated that only the 
criminal justice system is capable of 
handling alleged incidents of dating 
violence, domestic violence, sexual 


assault, and stalking, not institutions of 
higher education. These commenters 
also believed that the proposed 
regulations eliminate essential due 
process protections, and entrust 
unqualified campus employees and 
students to safeguard the interests of the 
parties involved in adjudicating 
allegations. Several commenters also 
stated that the proposed regulations 
would place a considerable compliance 
burden on small institutions and asked 
the Department to consider mitigating 
that burden in the final regulations. 

One commenter asked the Department 
to clarify in the final regulations that 
disciplinary procedures apply more 
broadly than just to student disciplinary 
procedures and suggested adding 
language specifying that the procedures 
apply to student, employee, and faculty 
discipline systems. 

One commenter asked the Department 
to clarify whether an institution’s 
disciplinary procedures must always 
comply with § 668.46(k) or just the 
procedures related to incidents of dating 
violence, domestic violence, sexual 
assault, and stalking. Another 
commenter asked that we clarify that 
there need not be an allegation of crime 
reported to law enforcement for the 
accused or accuser to receive the 
procedural protections afforded through 
a campus disciplinary proceeding. This 
commenter suggested that we replace 
“allegation of dating violence, domestic 
violence, sexual assault, or stalking” in 
proposed § 668.46(k)(l)(ii) with 
“incident arising from behaviors that 
may also be allegations of the crimes of 
dating violence, domestic violence, 
sexual assault, or stalking.” 

Finally, one commenter requested 
that the final regulations affirm that a 
complainant bringing forth a claim of 
dating violence, domestic violence, 
sexual assault, or stalking cannot be 
subject to any legal investigation of their 
immigration status because that would 
discourage undocumented students 
from reporting incidents and 
participating in a disciplinary 
proceeding. 

Discussion: We appreciate the 
commenters’ support. In response to the 
commenters who objected to 
institutional disciplinary procedures in 
cases involving dating violence, 
domestic violence, sexual assault, or 
stalking under the regulations, section 
485(f)(8)(B](iv) of the Clery Act clearly 
requires institutions to have 
disciplinary procedures in place for 
these incidents. We disagree with the 
comments that the procedures under 
§ 668.46(k) violate due process rights 
and entrust unqualified employees with 
adjudicatory responsibility. The statute 
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and these final regulations require that: 
an institution’s disciplinary proceedings 
be fair, prompt, and impartial to both 
the accused and the accuser; the 
proceedings provide the same 
opportunities to both parties to have an 
advisor of their choice present; and the 
proceedings be conducted by officials 
who receive training on sexual assault 
issues and on how to conduct a 
proceeding that protects the safety of 
victims and promotes accountability. 
Thus, these procedures do provide 
significant protections for all parties. 

We also note that institutions are not 
making determinations of criminal 
responsibility but are determining 
whether the institution’s own rules have 
been violated. We note that there is no 
basis to suggest that students and 
employees at small institutions should 
have fewer protections than their 
counterparts at larger institutions. 

We do not agree that the final 
regulations should be revised to clarify 
that disciplinary procedures apply to 
student, employee, and faculty 
discipline systems. Section 
668.46(k)(l)(i] requires an institution’s 
annual security report policy statement 
addressing procedures for institutional 
disciplinary action in cases of dating 
violence, domestic violence, sexual 
assault, and stalking to describe each 
type of disciplinary proceeding used by 
the institution. If an institution has a 
disciplinary proceeding for faculty and 
staff, the institution would be required 
to describe it in accordance with 
§668.46(k)(l)(i). 

We agree with the commenters who 
suggested that we clarify which 
incidents trigger a “disciplinary” 
proceeding under § 668.46(k) because 
many institutions have a disciplinary 
process for incidents not involving 
dating violence, domestic violence, 
sexual assault, and stalking. We have 
revised the introductory language in 
§ 668.46(k) to specify that an 
institution’s policy statement must 
address disciplinary procedures for 
cases of alleged dating violence, 
domestic violence, sexual assault, and 
stalking, as defined in § 668.46(a). We 
believe that making this clear up front 
best clarifies the scope of the paragraph. 

Lastly, with respect to the suggestion 
that § 668.46(k] state that a complainant 
bringing forth a claim of dating 
violence, domestic violence, sexual 
assault, or stalking is not subject to any 
legal investigation of their immigration 
status, the Department does not have the 
authority to provide or require such an 
assurance, though the Department 
reminds institutions of the Clery Act’s 
prohibition against retaliation in this 
regard. Specifically, institutions should 


be aware that threatening an individual 
with deportation or invoking an 
individual’s immigration status in an 
attempt to intimidate or deter the 
individual from filing or participating in 
a complaint of dating violence, domestic 
violence, sexual assault, or stalking 
would violate the Clery Act’s protection 
against retaliation as reflected in 
§668.46(m). 

Changes: We have revised the 
introductory language in § 668.46(k) to 
specify that an institution’s policy 
statement must address disciplinary 
procedures for cases of alleged dating 
violence, domestic violence, sexual 
assault, and stalking, as defined in 
§668.46(a]. 

Standard of Evidence (§ 668.46(k)(l)(ii)) 

Comments: Proposed § 668.46(k](l)(ii) 
requires an institution to describe in its 
annual security report policy statement 
the standard of evidence that will be 
used during any institutional 
disciplinary proceeding arising from an 
allegation of dating violence, domestic 
violence, sexual assault, or stalking. 
Several commenters supported 
requiring institutions to use the 
preponderance of evidence standard for 
institutional disciplinary proceedings 
under the Clery Act to be consistent 
with the standard of evidence required 
to comply with title IX. The commenters 
believed that requiring the use of the 
preponderance of evidence standard 
would reduce confusion and would 
eliminate disputes over whether a 
criminal standard of proof should be 
applied. One commenter felt that using 
any other standard of proof, such as 
“clear and convincing” or “beyond a 
reasonable doubt” would send a 
message that one student’s presence at 
the institution is more valued than the 
other’s. Other commenters did not 
believe the preponderance of evidence 
standard should be specified in the 
regulations because they asserted that 
Congress considered requiring the use of 
the preponderance of evidence standard 
and rejected it when debating the 
VAWA amendments to the Clery Act. 
One commenter stated that the “clear 
and convincing” standard of evidence 
should be used because this standard 
better safeguards due process. 

Discussion: We disagree that final 
§ 668.46(k](l)(ii) should require that to 
comply with the Clery Act, institutions 
use the preponderance of evidence 
standard or any other specific standard 
when conducting a disciplinary 
proceeding. Unlike title IX, the Clery 
Act only requires that an institution 
describe the standard of evidence it will 
use in a disciplinary proceeding. A 
recipient can comply with both title IX 


and the Clery Act by using a 
preponderance of evidence standard in 
disciplinary proceedings regarding title 
IX complaints and by disclosing this 
standard in the annual security report 
required by the Clery Act. 

Changes: None. 

Sanctions Resulting From a Disciplinary 
Proceeding (§ 668.46(k)(l](iii)) 

Comments: Several commenters 
supported the requirement in 
§ 668.46(k)(l)(iii) that institutions list all 
of the possible sanctions that the 
institution may impose following the 
results of any institutional disciplinary 
proceeding for an allegation of dating 
violence, domestic violence, sexual 
assault, or stalking in its annual security 
report policy statement. These 
commenters stated that some 
institutions use sanctions such as 
suspensions for a summer semester only 
or expulsions issued after the 
perpetrator has graduated which 
minimize the perpetrator’s 
accountability. These commenters 
believed that listing all possible 
sanctions would make the imposition of 
inappropriate sanctions untenable. 

Other commenters did not support 
listing all possible sanctions because 
they believe that such a listing would 
limit an institution’s ability to 
effectively adjudicate these cases on an 
individual basis, hamper the 
institution’s ability to strengthen 
sanctions, and limit the institution’s 
ability to be innovative in imposing 
sanctions. Other commenters requested 
that this requirement be phased in to 
give institutions additional time to 
review current practices relating to 
sanctions and so that institutions are not 
forced to list hypothetical penalties to 
address situations of dating violence, 
domestic violence, sexual assault, and 
stalking that they have not imposed 
before. 

Discussion: We appreciate the 
commenters’ support for 
§ 668.46(k)(l)(iii), which requires 
institutions to list all of the possible 
sanctions that the institution may 
impose following the results of any 
institutional disciplinary proceeding for 
an allegation of dating violence, 
domestic violence, sexual assault, or 
stalking in its annual security report 
policy statement. 

We have not been persuaded to 
change this requirement. We believe 
that listing all possible sanctions that an 
institution may impose following the 
results of a disciplinary proceeding in 
cases of dating violence, domestic 
violence, sexual assault, and stalking 
will deter institutions from listing (and 
subsequently imposing] inappropriately 
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light sanctions. As noted in the NPRM, 

§ 668.46(k](l)(iii] does not prohibit an 
institution from using a sanction not 
listed in its most recently issued annual 
security report, provided the 
institution’s list is updated in its next 
annual security report. We do not 
believe that phasing in this requirement 
is appropriate. The regulations are 
effective on July 1, 2015, which will 
give institutions at least seven months 
to implement the requirement to list all 
possible sanctions that an institution 
may impose following the results of a 
disciplinary proceeding. 

Changes: None. 

Training for Officials Who Conduct 
Disciplinary Proceedings 
(§668A6[k)(2)(ii)) 

Comments: Several commenters 
supported the requirement that an 
institution’s disciplinary proceedings be 
conducted by officials who, at a 
minimum, receive annual training on 
the issues related to dating violence, 
domestic violence, sexual assault, and 
stalking and on how to conduct an 
investigation and hearing process that 
protects the safety of victims and 
promotes accountability. The 
commenters believed that proper 
training will minimize reliance on 
stereotypes about victims’ behavior and 
will ensure that officials are educated 
on the effects of trauma. 

Other commenters did not support the 
training requirement because they 
considered it to be an unfunded 
mandate. One commenter stated that the 
training requirement goes beyond 
congressional intent. Another 
commenter believed that the costs to 
obtain the training would have a 
negative impact on small institutions 
and asked the Department to provide a 
waiver of the annual training 
requirement for small institutions. 
Alternatively, the commenter asked that 
the Department develop and provide the 
required training at no cost to 
institutions through a Webinar or 
computer-assisted modular training. 

Discussion: The Department 
appreciates the support of commenters 
and agrees that ensuring that officials 
are properly trained will greatly assist in 
protecting the safety of victims and in 
promoting accountability. 

We disagree with the commenter who 
asserted that the training requirement 
goes beyond congressional intent. The 
training requirement in § 668.46(k){2)(ii) 
reflects what is required by section 
485(f](8)(B)(ivKI)(bb] of the Clery Act as 
amended by VAWA. We acknowledge 
that there will be costs associated with 
the training requirement and we urge 
institutions to work with rape crisis 


centers and State sexual assault 
coalitions to develop training that 
addresses the needs and environments 
on small campuses. Lastly, we cannot 
waive this requirement for small 
institutions or provide the training as 
requested. We note that all title IV 
institutions are already required to 
ensure that their officials are trained 
and are knowledgeable in areas such as 
Federal student financial aid 
regulations. Congress added this new 
training requirement to protect students. 
We note that these final regulations are 
effective July 1, 2015, which will give 
institutions ample time to implement 
this requirement in a compliant and 
cost-effective manner. 

Changes: None. 

Advisor of Choice (§ 668AG(k)[2)[iii) 
and (iv)) 

Comments: We received many 
comments on proposed 
§ 668.46(k](2)(iii] and [iv]. Proposed 
§ 668.46(k](2)(iii] would require that an 
institution’s disciplinary proceeding 
provide the accuser and the accused 
with the same opportunities to have 
others present, including the 
opportunity to be accompanied to any 
related meeting or proceeding by the 
advisor of their choice. Proposed 
§ 668.46(k](2)(iv] would prohibit the 
institution from limiting the choice of 
advisor, or an advisor’s presence for 
either the accuser or the accused in any 
meeting or institutional disciplinary 
proceeding, although the institution 
may establish restrictions on an 
advisor’s participation as long as the 
restrictions apply equally to both 
parties. 

Many commenters supported 
proposed § 668.46(k)(2)[iii] and [iv] but 
asked that the regulations allow 
institutions to remove or dismiss 
advisors who are disruptive or who do 
not abide by the restrictions on their 
participation to preserve the decorum, 
civility, and integrity of the proceeding. 
Other commenters asked that the 
regulations be revised to detail the 
extent to which an advisor can 
participate in a disciplinary proceeding 
or the type of restrictions an institution 
can place on an advisor’s participation 
in the proceeding, such as prohibiting 
an advisor to speak or to address the 
disciplinary tribunal, or question 
witnesses, to ensure an efficient and fair 
process. One commenter asked that the 
regulations be revised to allow an 
institution to define a pool of 
individuals, including members of the 
campus community, who may serve as 
an advisor. Another commenter asked 
that the regulations require that an 
advisor be willing and able to attend 


disciplinary proceedings in person as 
scheduled by the institution and that an 
advisor can be present in meetings or 
disciplinary proceedings only when the 
advisee is present to ensure that 
disciplinary proceedings are not 
unnecessarily delayed. One commenter 
stated that the regulations should allow 
an advisor only at an initial meeting or 
documentation review of a disciplinary 
proceeding. Another commenter 
believed that allowing an advisor to be 
present at “any related meeting or 
proceeding” would cause unreasonable 
delays if an institution was forced to 
schedule meetings at an advisor’s 
convenience. One commenter asked that 
the regulations prohibit an advisor from 
acting as a proxy for either the accused 
or the accuser so as to not compromise 
their privacy rights. One commenter 
asked that § 668.46(k)(2)(iv] be revised 
to prohibit immigration agents from 
serving in a disciplinary proceeding as 
an advisor. This commenter was 
concerned that if, for example, the 
accused had an immigration agent as an 
advisor and the accuser was not a U.S. 
citizen, the threat of an immigration 
enforcement action would pose a 
significant barrier to participation in a 
disciplinary proceeding for the accuser. 

Discussion: We do not believe that 
any changes to the regulations are 
necessary. Institutions may restrict an 
advisor’s role, such as prohibiting the 
advisor from speaking during the 
proceeding, addressing the disciplinary 
tribunal, or questioning witnesses. An 
institution may remove or dismiss 
advisors who become disruptive or who 
do not abide by the restrictions on their 
participation. An institution may also 
form a pool of individuals, including 
members of the campus community, 
who may serve as advisors as long as the 
choice of an advisor by the accused or 
the accuser is not limited to such a pool. 
We believe that regulating an 
institution’s actions in these areas 
would restrict their flexibility to protect 
the interests of all parties. 

We do not believe that the regulations 
should specify that an advisor must 
attend disciplinary proceedings in 
person. Section 668.46(k](2)(iii] does 
not require an advisor to be present but 
merely requires that each party have the 
same opportunity to have an advisor 
present. An institution would not need 
to cancel or delay a meeting simply 
because an advisor could not be present, 
so long as the institution gave proper 
notice of the meeting under 
§ 668.46(k}(3](i)(BK2]; however we 
encourage institutions to consider 
reasonable requests to reschedule. We 
also do not believe that the final 
regulations should specify that an 
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advisor cannot be present in meetings or 
disciplinary proceedings unless the 
advisee is present. An institution is not 
required to permit an advisor to attend 
without the advisee but may find that 
permitting an advisor to attend with the 
advisee’s agreement will make it easier 
to arrange procedural meetings. 

We do not believe that permitting an 
institution to limit an advisor to attend 
only an initial meeting or 
documentation review of a disciplinary 
proceeding is supported by the statute. 
Section 485(f)(8KB)(iv](II) of the Clery 
Act provides that the accuser and the 
accused are entitled to the opportunity 
to be accompanied “to any related 
meeting or proceeding” by an advisor of 
their choice. 

We do not believe that the regulations 
need to prohibit an advisor from acting 
as a proxy for either the accused or the 
accuser in the interest of protecting the 
parties’ privacy. Assuming an 
institution allowed an advisor to act as 
a proxy, if the accused or accuser 
authorized their advisor to serve as a 
proxy and consented to any disclosures 
of their records to their advisor, this 
would alleviate any privacy concerns. 

Lastly, we believe that including in 
the final regulations a general 
prohibition on immigration agents 
serving as an advisor to the accused or 
the accuser in a disciplinary proceeding 
is not supported by the statute. As 
stated above, section 485(f)(8)(B)(iv)(II) 
of the Clery Act, as amended by VAWA, 
provides that the accuser and the 
accused are entitled to the opportunity 
to be accompanied to any related 
meeting or proceeding by an advisor of 
their choice. However, institutions 
should be aware that allowing an 
immigration agent to serve as an advisor 
in order to intimidate or deter the 
accused or the accuser from 
participating in a disciplinary 
proceeding to resolve an incident of 
dating violence, domestic violence, 
sexual assault, or stalking would violate 
the Clery Act’s protection against 
retaliation as reflected in § 668.46(m]. 

Changes: None. 

Attorney as Advisor of Choice 
(§§ B68.46(k)(2)(iii) and (iv) 

Comments: Many commenters 
supported the Department’s 
interpretation of the statutory language 
in section 485(f)(8](B)(iv)(II] of the Clery 
Act, as amended by VAWA, that the 
accuser or the accused may choose to 
have an attorney act as their advisor in 
an institution’s disciplinary proceeding. 
The commenters believed that this 
interpretation protects the rights of both 
parties and the integrity of the 
proceedings. Several commenters stated 


that the final regulations should detail 
the type of restrictions an institution 
may impose on an attorney advisor; 
other commenters believed that no 
restrictions on an attorney should be 
permitted. 

Other commenters did not support 
allowing attorneys to act as advisors and 
stated that such an interpretation goes 
beyond the statutory intent. These 
commenters stated that section 
485(f)(8)(B)(iv)(II) of the Clery Act 
provides only “the opportunity” for the 
accused or the accuser to have an 
advisor present during meetings or 
proceedings. Commenters believed that 
allowing attorneys to participate as 
advisors in an institution’s disciplinary 
proceeding will create inequities in the 
process if one party has an attorney 
advisor and the other party does not and 
the presence of attorneys will make the 
campus disciplinary proceeding more 
adversarial and more like a courtroom 
than an administrative proceeding. One 
commenter believed that allowing 
attorney advisors would create a 
chilling effect for complainants and 
discourage them from reporting or going 
forward with a disciplinary process to 
resolve that complaint. Another 
commenter believed that allowing 
attorney advisors would force schools to 
hire court reporters and have legal 
representation present, which would 
drain resources. Another commenter 
believed that allowing attorneys to act 
as advisors would compromise the 
privacy rights of individuals involved in 
the process. One commenter asked that 
the final regulations require institutions 
to provide legal representation in any 
meeting or disciplinary proceeding in 
which the accused or the accuser has 
legal representation but the other party 
does not. One commenter stated that the 
proposed regulations incorrectly suggest 
that State laws providing students with 
a right to counsel in disciplinary 
hearings, like North Carolina’s Student 
and Administration Equality Act, are 
inconsistent with VAWA and requested 
that the language be amended in the 
final rule. 

Discussion: We are not persuaded that 
any changes are necessary to the 
regulations with regard to allowing 
attorneys to participate in an 
institution’s disciplinary proceeding as 
advisors. Section 485(f)(8](B)(iv)(II] of 
the Clery Act clearly and 
unambiguously supports the right of the 
accused and the accuser to be 
accompanied to any meeting or 
proceeding by “an advisor of their 
choice,” which includes an attorney. 
Section 668.46(k)(2)(iv) allows an 
institution to establish restrictions on an 
advisor’s participation in a disciplinary 


proceeding. As stated earlier in the 
preamble, we believe that specifying 
what restrictions are appropriate or 
removing the ability of an institution to 
restrict an advisor’s participation would 
unnecessarily limit an institution’s 
flexibility to provide an equitable and 
appropriate disciplinary proceeding. 
Nothing in the regulations requires 
institutions to hire court reporters or 
have their own legal representation. Nor 
do we believe that allowing attorneys to 
act as advisors would compromise the 
privacy rights of individuals involved in 
the process, as explained previously. 

We do not believe that the statute 
permits us to require institutions to 
provide legal representation in any 
meeting or disciplinary proceeding in 
which the accused or the accuser has 
legal representation but the other party 
does not. Absent clear and unambiguous 
statutory authority, we would not 
impose such a burden on institutions. 
We would note, however, that the 
statute does require institutions to 
provide written notification to students 
and employees about legal assistance 
available for victims, both on-campus 
and in the community. We encourage 
institutions to also provide information 
about available legal assistance to the 
accused. We also note that the ability of 
the institution to restrict the role of all 
advisors means that all advisors are 
equal and that the presence of an 
attorney should not have a chilling 
effect on complainants. Before a 
proceeding is scheduled, schools should 
inform the parties of any limitations on 
the advisor’s role so that both parties 
understand and respect these 
limitations. Lastly, we do not believe 
that the proposed regulations 
incorrectly suggested that State laws 
providing students with a right to 
counsel in disciplinary hearings are 
inconsistent with VAWA. The 
regulations do not require an institution 
to impose restrictions on the advisor’s 
participation, they merely permit the 
institution to do so. Where State law 
prohibits such a restriction. State law 
would trump any institutional policy 
intended to restrict the advisor’s 
participation that would otherwise be 
permissible under these regulations. 

Changes: None. 

Simultaneous Notification 
(§668.46(k)(2)(v)) 

Comments: Several commenters 
supported proposed § 668.46(k)(2)(v) 
which would require simultaneous 
notification, in writing, to both the 
accuser and the accused of the result of 
any institutional disciplinary 
proceeding that arises from an allegation 
of dating violence, domestic violence, 
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sexual assault, or stalking; the 
institution’s procedures for appeal of 
the result: any change to the result; and 
when the result becomes final. The 
commenters stated that having 
simultaneous notification will eliminate 
the possibility of unannounced, secret 
proceedings at which testimony or 
evidence adverse to the accused is 
gathered without his or her knowledge. 
Another commenter asked the 
Department to issue public guidance 
that incorporates the preamble 
discussion in the NPRM on what 
constitutes “written simultaneous 
notification”. 

Discussion: We appreciate the support 
of commenters. We also intend to 
include guidance on what constitutes 
“written simultaneous notification” in 
the updated Handbook for Campus 
Safety and Security Reporting. 

Changes: None. 

Definition of “Prompt, Fair, and 
Impartial” (§§ 668.46(k)(3)(i)) 

Comments: One commenter argued 
that the requirement in 
§668.46(k](3Ki)(B)(^) that an 
institution’s disciplinary proceeding 
must be “transparent” to the accuser 
and the accused does not have legal 
meaning, and creates ambiguities and 
unrealistic expectations. 

One commenter believed that the 
requirement for timely notice of 
meetings in § 668.46(k](3](i)(B](2] 
should be revised to specify that the 
timely notice applies only to meetings 
in which both the accused and the 
accuser will be present. Several 
commenters believed the timely notice 
provision interferes with an institution’s 
ability to contact the accused student 
upon receipt of an incident report to 
schedule a meeting and, if necessary, 
take immediate action such as imposing 
an interim suspension, relocation from 
a dormitory, or removal from class. The 
commenters considered this a safety 
issue for both the accuser and the 
community. 

Several commenters were concerned 
that the requirement in 
§ 668.46(k](3Ki)(C) that an institution’s 
disciplinary proceeding be conducted 
by officials who do not have a conflict 
of interest or bias for or against the 
accuser or the accused does not address 
situations in which inappropriately 
partial or ideologically inspired people 
dominate the pool of available 
participants in a proceeding. This 
commenter suggested that the accused 
or the accuser be afforded an appeal or 
opportunity to object if a member of the 
adjudicating body is biased. Several 
commenters suggested that the final 
regulations should prohibit adjudicating 


officials with responsibility for 
administering informal resolution 
procedures from having any 
involvement in, or contact with, a 
formal disciplinary board that has 
responsibility for resolving the same 
complaint, to reduce the appearance 
that officials are trying to influence the 
outcome of a proceeding in favor of 
either party. 

Lastly, one commenter recommended 
that the final regulations should provide 
that the accused or the accuser have the 
right to appeal the results of an 
institutional disciplinary proceeding, 
for an institution’s proceeding to be 
considered prompt, fair, and impartial. 
This commenter stated that appeals are 
part of any well-functioning 
disciplinary process and ensure that any 
unfairness in the process is addressed 
by university leadership. 

Discussion: We do not believe it is 
necessary to clarify the term 
“transparent.” With respect to a 
disciplinary proceeding, the term 
“transparent” means a disciplinary 
proceeding that lacks hidden agendas 
and conditions, makes appropriate 
information available to each party, and 
is fair and clear to all participants. 

We do not believe that the 
requirement for timely notice of 
meetings in § 668.46(k](3)(i](B)[2) 
should be modified to apply to only 
meetings in which both the accused and 
the accuser will be present. We believe 
that an institution should provide 
timely notice for meetings at which only 
the accused or the accuser will be 
present so that the parties are aware of 
meetings before they occur. 

Furthermore, we do not believe that the 
timely notice provision compromises an 
institution’s ability to schedule a 
meeting with an accused student after 
receiving an incident report. In this 
context, “timely” just means that the 
institution must notify the accuser of 
this meeting as quickly as possible, but 
it does not mean that the institution 
must unreasonably delay responsive 
action to provide advance notice to the 
accuser. 

We are not persuaded that we should 
revise the requirement in 
§ 668.46(k)(3)[i](C) that an institution’s 
disciplinary proceeding be conducted 
by officials who do not have a conflict 
of interest or bias for or against the 
accuser or the accused to be considered 
prompt, fair, and impartial. With respect 
to the specific scenarios described by 
the commenters where they believe 
certain institutions’ proceedings are 
being conducted by officials with bias, 
without more facts we cannot declare 
here that such scenarios present a 
conflict of interest, but if they did, 


§ 668.46(k)(3)(i)(C) would prohibit this 
practice. The Clery compliance staff will 
monitor the presence of any conflicts of 
interest and we may revisit these 
regulations if we identify significant 
problems in this area. 

Lastly, we disagree with the 
commenters who recommended that the 
final regulations should provide the 
accused or the accuser with the right to 
appeal the results of an institutional 
disciplinary proceeding. We do not 
believe we have the statutory authority 
to require institutions to provide an 
appeal process. 

Changes: None. 

Definition of “Proceeding” 
(§668.46(k][3)(iii)] 

Comments: One commenter 
recommended that the definition of 
“proceeding” should expressly exclude 
communications between complainants 
and officials regarding interim 
protective measures for the 
complainant’s protection. Another 
commenter suggested changing the 
definition to clarify that “proceeding” 
includes employee and faculty 
disciplinary proceedings as well as 
student disciplinary proceedings. 

Discussion: We agree that the 
definition of “proceeding” should be 
modified to not include 
communications regarding interim 
protective measures. In many cases 
protective measures may be necessary 
for the protection of the accuser and 
treating these communications as 
“proceedings” could lessen that 
protection. We do not agree that 
changing the definition of “proceeding” 
to reflect employee and faculty 
disciplinary proceedings is necessary. 
Nothing in the definition limits a 
proceeding to only one involving 
students, and an institution is already 
required to describe each type of 
disciplinary proceeding used by the 
institution in its annual security report 
policy statement in accordance with 
§668.46(k)(lKi). 

Changes: We have revised the 
definition of “proceeding” by adding 
that a “proceeding” does not include 
communications and meetings between 
officials and victims concerning 
accommodations or protective measures 
to be provided to a victim. 

Definition of “Result” 

(§668.46(k][3)(iv)) 

Comments: Several commenters 
believed that the Department’s 
reasoning in the NPRM for defining 
“result” to include the rationale for the 
result, that the accused or the accuser 
could use the result as the basis for an 
appeal, was flawed and not supported 
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by statute. The commenters requested 
that the Department change the 
definition of “result” to require 
institutions to provide the rationale for 
the result to the accuser if it does so for 
the accused. 

Discussion: We do not agree that the 
reasoning in the NPRM for defining 
“result” to include the rationale for the 
result is flawed. That either the accused 
or the accuser could use the result for 
the basis of an appeal is common sense. 
We also do not agree that the definition 
of “result” needs to be modified because 
§ 668.46(k)(2)(v)(A) requires an 
institution to simultaneously notify both 
the accuser and the accused of the result 
of any institutional disciplinary 
proceeding. 

Changes: None. 

§ 668.46(m) Prohibition on Retaliation 

Comments: One commenter expressed 
support for incorporating section 
485(f)(17) of the Clery Act into the 
regulations. 

Discussion: We appreciate the 
commenter’s support. 

Changes: None. 

Executive Orders 12866 and 13563 

Regulatory Impact Analysis 
Introduction 

Institutions of higher education that 
participate in the Federal student 
financial aid programs authorized by 
title IV of the HEA are required to 
comply with the Clery Act. According to 
the most current Integrated 
Postsecondary Education Data System 
(IPEDS) data, a total of 7,508 institutions 
were participating in title IV programs 
in 2012.^ The Department reviews 
institutions for compliance with the 
Clery Act and has imposed fines for 
significant non-compliance. The 
Department expects that these proposed 
changes will be beneficial for students, 
prospective students, and employees, 
prospective employees, the public and 
the institutions themselves. 

Under Executive Order 12866, the 
Secretary must determine whether this 
regulatory action is “significant” and, 
therefore, subject to the requirements of 
the Executive order and subject to 
review by the Office of Management and 
Budget (OMB). Section 3(f] of Executive 
Order 12866 defines a “significant 
regulatory action” as an action likely to 
result in a rule that may— 

(1] Have an annual effect on the 
economy of $100 million or more, or 
adversely affect a sector of the economy, 


^U.S. Department of Education. Institute of 
Education Sciences, National Center for Education 
Statistics, http://nces.ed.gov/ipeds/datacenter/ 
InstitutionUst.aspx. 


productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities in a material way (also 
referred to as an “economically 
significant” rule); 

(2) Create serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) Materially alter the budgetary 
impacts of entitlement grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
stated in the Executive order. 

This final regulatory action is a 
significant regulatory action subject to 
review by OMB under section 3(f) of 
Executive Order 12866. 

We have also reviewed these 
regulations under Executive Order 
13563, which supplements and 
explicitly reaffirms the principles, 
structures, and definitions governing 
regulatory review established in 
Executive Order 12866. To the extent 
permitted by law, Executive Order 
13563 requires that an agency— 

(1) Propose or adopt regulations only 
on a reasoned determination that their 
benefits justify their costs (recognizing 
that some benefits and costs are difficult 
to quantify); 

(2) Tailor its regulations to impose the 
least burden on society, consistent with 
obtaining regulatory objectives and 
taking into account—among other things 
and to the extent practicable—the costs 
of cumulative regulations; 

(3) In choosing among alternative 
regulatory approaches, select those 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity); 

(4) To the extent feasible, specify 
performance objectives, rather than the 
behavior or manner of compliance a 
regulated entity must adopt; and 

(5) Identify and assess available 
alternatives to direct regulation, 
including economic incentives—such as 
user fees or marketable permits—to 
encourage the desired behavior, or 
provide information that enables the 
public to make choices. 

Executive Order 13563 also requires 
an agency to use the best available 
techniques to quantify anticipated 
present and future benefits and costs as 
accurately as possible. The Office of 
Information and Regulatory Affairs of 
OMB has emphasized that these 
techniques may include “identifying 
changing future compliance costs that 
might result from technological 


innovation or anticipated behavioral 
changes.” 

We are issuing these final regulations 
only on a reasoned determination that 
their benefits justify their costs. In 
choosing among alternative regulatory 
approaches, we selected those 
approaches that maximize net benefits. 
Based on the analysis that follows, the 
Department believes that these final 
regulations are consistent with the 
principles in Executive Order 13563. 

We also have determined that this 
regulatory action does not unduly 
interfere with State, local, or tribal 
governments in the exercise of their 
governmental functions. 

In accordance with both Executive 
orders, the Department has assessed the 
potential costs and benefits, both 
quantitative and qualitative, of this 
regulatory action. The potential costs 
associated with this regulatory action 
are those resulting from statutory 
requirements and those we have 
determined as necessary for 
administering the Department’s 
programs and activities. 

This Regulatory Impact Analysis is 
divided into six sections. The “Need for 
Regulatory Action” section discusses 
why these implementing regulations are 
necessary to define terms and improve 
upon the methods by which institutions 
count crimes within their Clery 
geography and provide crime 
prevention and safety information to 
students and employees. 

The section titled “Summary of 
Changes from the NPRM” summarizes 
the most important revisions the 
Department made in these final 
regulations since the NPRM. These 
changes were informed by the 
Department’s consideration of over 
approximately 2,200 parties who 
submitted comments on the proposed 
regulations, along with approximately 
3,600 individuals who submitted a 
petition expressing support for 
comments submitted by the American 
Association of University Women. The 
changes are intended to clarify the 
reporting of stalking across calendar 
years, remove the requirement by 
institutions to report stalking as a new 
and distinct crime after an official 
intervention, and clarify cases in which 
an institution may remove from its 
crime statistics reports of crimes that 
have been unfounded. 

The “Discussion of Costs and 
Benefits” section considers the cost and 
benefit implications of these regulations 
for students and institutions. There 
would be two primary benefits of the 
regulations. Eirst, we expect students 
and prospective students and employees 
and prospective employees to be better 
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informed and better able to make 
choices in regards to higher education 
attendance and employment because the 
regulations would improve the method 
by which crimes on campuses are 
counted and reported. Second, we 
would provide further clarity on 
students’ and employees’ rights and 
institutional procedures by requiring 
institutions to design and disclose 
policies and institutional programs to 
prevent sexual assault. 

Under “Net Budget Impacts,” the 
Department presents its estimate that 
the final regulations would not have a 
significant net budget impact on the 
Federal government. 

In “Alternatives Considered,” we 
describe other approaches the 
Department considered for key features 
of the regulations, including definitions 
of “outcomes,” “initial and final 
determinations,” “resolution,” “dating 
violence,” “employees,” and “consent.” 

Finally, the “Final Regulatory 
Flexibility Analysis” considers issues 
relevant to small businesses and 
nonprofit institutions. 

Elsewhere in this section under 
Paperwork Reduction Act of 1995, we 
identify and explain burdens 
specifically associated with information 
collection requirements. 

Need for Regulatory Action 

Executive Order 12866 emphasizes 
that Federal agencies should promulgate 
only such regulations as are required by 
law, are necessary to interpret the law, 
or are made necessary by compelling 
public need, such as material failures of 
private markets to protect or improve 
the health and safety of the public, the 
environment, or the well-heing of the 
American people. In this case, there is 
indeed a compelling public need for 
regulation. The Department’s goal in 
regulating is to incorporate the VAWA 
provisions into the Department’s Clery 
Act regulations. 

On March 7, 2013, President Obama 
signed VAWA into law. Among other 
provisions, this law amended the Clery 
Act. The statutory changes made by 
VAWA require institutions to compile 
statistics for certain crimes that are 
reported to campus security authorities 
or local police agencies including 
incidents of dating violence, domestic 
violence, sexual assault, and stalking. 
Additionally, institutions will be 
required to include certain policies, 
procedures, and programs pertaining to 
these crimes in their annual security 
reports. 

During the negotiated rulemaking 
process, non-Federal negotiators 
discussed issues relating to the new 
provisions in the Clery Act addressing 


dating violence, domestic violence, 
sexual assault and stalking including: 

• Methods of compiling statistics of 
incidents that occur within Clery 
geography and are reported to campus 
security authorities. 

• Definitions of terms. 

• Programs to prevent dating 
violence, domestic violence, sexual 
assault, and stalking. 

• Procedures that will be followed 
once an incident of these crimes has 
been reported, including a statement of 
the standard of evidence that will be 
used during any institutional 
disciplinary proceeding arising from the 
report. 

• Educational programs to promote 
the awareness of dating violence, 
domestic violence, sexual assault, and 
stalking, which shall include primary 
prevention and awareness programs for 
incoming students and new employees, 
as well as ongoing prevention and 
awareness programs for students and 
faculty. 

• The right of the accuser and the 
accused to have an advisor of their 
choice present during an institutional 
disciplinary proceeding. 

• Simultaneous notification to both 
the accuser and the accused of the 
outcome of the institutional disciplinary 
proceeding. 

• Informing victims of options for 
victim assistance in changing academic, 
living, transportation, and working 
situations, if requested by the victim 
and such accommodations are 
reasonably available, regardless of 
whether the victim chooses to report the 
crime to campus police or local law 
enforcement. 

As a result of these discussions, the 
regulations would require institutions to 
compile statistics for certain crimes 
(dating violence, domestic violence, 
sexual assault, and stalking) that are 
reported to campus security authorities 
or local police agencies. Additionally, 
institutions would be required to 
include certain policies, procedures, 
and programs pertaining to these crimes 
in their annual security reports. 

The purpose of the disclosures 
required by the Clery Act is to give 
prospective and current students 
information to help them make 
decisions about their potential or 
continued enrollment in a 
postsecondary institution. Prospective 
and current students and their families, 
staff, and the public use the information 
to assess an institution’s security 
policies and the level and nature of 
crime on its campus. Institutions are 
required to disclose this data to 
students, employees, and prospective 
students and employees and to provide 


the crime statistics to the Department, 
which then makes it available to the 
public. 

Summary of Changes From the NPRM 

Reporting Stalking Crossing Calendar 
Years 

The Department modified 
§ 668.46(c)(6)(i] to clarify that stalking 
which crosses calendar years should be 
recorded in each and every year in 
which the stalking is reported to a 
campus security authority or local 
police. While commenters supported 
the approach in the proposed 
regulations, arguing that it would 
provide an accurate picture of crime on 
campus for each calendar year, they also 
suggested modifying the language to 
clarify that an institution must include 
a statistic for stalking in each and every 
year in which a particular course of 
conduct is reported to a local police 
agency or campus security authority. 
The modification was made to address 
this concern. 

Stalking After an “Official Intervention” 

The Department removed proposed 
§ 668.46(c)(6)(iii) which would have 
required institutions to record a report 
of stalking as a new and distinct crime, 
and not associated with a previous 
report of stalking, when the stalking 
behavior continues after an official 
intervention. 

Some of the commenters supported 
the approach in the NPRM under which 
stalking would be counted separately 
after an official intervention, including 
formal and informal intervention and 
those initiated by school officials or a 
court. 

Other commenters urged the 
Department to remove § 668.46(c)(6)(iii) 
and argued that the proposed approach 
would be inconsistent with treating 
stalking as a course of conduct. They 
explained that stalking cases often have 
numerous points of intervention, but 
that despite one or multiple 
interventions, it is still the same pattern 
or course of conduct, and that recording 
a new statistic after an “official 
intervention” would be arbitrary. The 
Department agreed with this argument. 

Recording All Reported Crimes 
(§ 668.46(c)(2)) 

The Department received comments 
asking us to clarify how the regulation 
that provides that all crimes reported to 
a campus security authority must be 
included in an institution’s crime 
statistics relates to “unfounded” crime 
reports. The Department has clarified in 
the final regulations that an institution 
may remove from its crime statistics 
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(but not from its crime log) reports of 
crimes that have been determined to be 
“unfounded.” We have also added a 
requirement that institutions report to 
the Department and disclose in the 
annual security report statistics the 
number of crime reports that were 
“unfounded” and subsequently 
withheld from its crime statistics during 
each of the three most recent calendar 
years. This information will enable the 
Department to monitor the extent to 
which reports of Clery Act crimes are 
unfounded so that we can provide 
additional guidance about how to 
properly “unfound” a crime report or 
intervene if necessary. 

Discussion of Costs and Benefits 

A benefit of these regulations is that 
they will strengthen the rights of 
campus victims of dating violence, 
domestic violence, sexual assault, and 
stalking. Institutions would be required 
to collect statistics for crimes reported 
to campus security authorities and local 
police agencies that involve incidents of 
dating violence, domestic violence, 
sexual assault, and stalking. This would 
improve crime reporting. In addition, 
students, prospective students, families, 
and employees and potential employees 
of the institutions, would be better 
informed about each campus’s safety 
and procedures. 

These regulations will require 
institutions to include in their annual 
security report information about the 
institution’s policies and programs to 
prevent sexual assault, which would 
include information about programs that 
address dating violence, domestic 
violence, sexual assault, and stalking. 
This information would help students 
and employees understand these rights, 
procedures and programs. Prevention 
and awareness programs for all new 
students and employees, as well as 
ongoing prevention and awareness 
campaigns for enrolled students and 
faculty would be beneficial in providing 
additional information to students and 
employees. 

The revised provisions related to 
institutional disciplinary proceedings in 
cases of alleged dating violence, 
domestic violence, sexual assault, and 
stalking would protect the accuser and 
the accused by ensuring equal 
opportunities for the presence of 
advisors at meetings and proceedings, 
an equal right to appeal if appeals are 
available, and the right to learn of the 
outcome of the proceedings. Victims of 
these crimes would gain the benefit of 
a written explanation of their rights and 
options. 

Institutions would largely bear the 
costs of these regulations, which will 


fall into two categories: paperwork costs 
of complying with the regulations, and 
other compliance costs that institutions 
may incur as they attempt to improve 
security on campus. Under the 
regulations, institutions will have to 
include in the annual security report 
descriptions of the primary prevention 
and awareness programs offered for all 
incoming students and new employees 
and descriptions of the ongoing 
prevention and awareness programs 
provided for enrolled students and 
employees. To comply, some 
institutions will have to create or update 
the material or the availability of 
prevention programs while others may 
have sufficient information and 
programs in place. Awareness and 
prevention programs can be offered in a 
variety of formats, including 
electronically, so the costs of any 
changes institutions would make in 
response to the regulations can vary 
significantly and the Department has 
not attempted to quantify additional 
costs associated with awareness and 
prevention programs. 

Another area in which institutions 
could incur costs related to the 
regulations involves institutional 
disciplinary proceedings in cases of 
alleged dating violence, domestic 
violence, sexual assault, or stalking. The 
policy statement describing the 
proceedings will have to include: a 
description of the standard of evidence 
that applies; a description of the 
possible sanctions; a statement that the 
accused and the accuser will have an 
equal right to have others present, 
including an advisor of their choice; and 
a statement that written notice of the 
outcome of the proceedings would be 
given simultaneously to both the 
accused and the accuser. The 
proceedings would be conducted by 
officials who receive annual training on 
issues related to dating violence, 
domestic violence, sexual assault, and 
stalking as well as training on how to 
conduct investigations and hearings in a 
way to protect the safety of victims. 
Depending upon their existing 
procedures, some institutions would 
have to make changes to their 
disciplinary proceedings. The 
Department has not attempted to 
quantify those potential additional 
costs, which could vary significantly 
among institutions. 

In addition to the costs described 
above, institutions will incur costs 
associated with the reporting and 
disclosure requirements of the 
regulations. This additional workload is 
discussed in more detail under the 
Paperwork Reduction Act of 1995 
section. We expect this additional 


workload would result in costs 
associated with either the hiring of 
additional employees or opportunity 
costs related to the reassignment of 
existing staff from other activities. 

Under the regulations, these costs will 
involve: updating the annual security 
reports; changing crime statistics 
reporting to capture additional crimes, 
categories of crimes, differentiation of 
hate crimes, and expansion of categories 
of bias reported; and the development of 
statements of policy about prevention 
programs and institutional disciplinary 
actions. In total, the regulations are 
estimated to increase burden on 
institutions participating in the title IV, 
HE A programs by 77,725 hours 
annually. The monetized cost of this 
additional burden on institutions, using 
wage data developed using BLS data 
available at: www.bls.gov/ncs/ect/sp/ 
ecsuphst.pdf, is $2,840,849. This cost 
was based on an hourly rate of $36.55 
for institutions. 

Net Budget Impacts 

The regulations are not estimated to 
have a significant net budget impact in 
the title IV, HEA student aid programs 
over loan cohorts from 2014 to 2024. 
Consistent with the requirements of the 
Credit Reform Act of 1990, budget cost 
estimates for the student loan programs 
reflect the estimated net present value of 
all future non-administrative Federal 
costs associated with a cohort of loans. 
(A cohort reflects all loans originated in 
a given fiscal year.) 

In general, these estimates were 
developed using the Office of 
Management and Budget’s (0MB) Credit 
Subsidy Calculator. The 0MB calculator 
takes projected future cash flows from 
the Department’s student loan cost 
estimation model and produces 
discounted subsidy rates reflecting the 
net present value of all future Federal 
costs associated with awards made in a 
given fiscal year. Values are calculated 
using a “basket of zeroes” methodology 
under which each cash flow is 
discounted using the interest rate of a 
zero-coupon Treasury bond with the 
same maturity as that cash flow. To 
ensure comparability across programs, 
this methodology is incorporated into 
the calculator and used government¬ 
wide to develop estimates of the Federal 
cost of credit programs. Accordingly, 
the Department believes it is the 
appropriate methodology to use in 
developing estimates for these 
regulations. 

We are not estimating that the 
regulations will have a net budget 
impact on the title IV aid programs. We 
assume that institutions will generally 
continue to comply with Clery Act 
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reporting requirements and such 
compliance has no net budget impact on 
the title IV aid programs. In the past, the 
Department has imposed fines on 
institutions that violate the Clery Act 
but those fines do not have a net budget 
impact. Therefore, we estimate that the 
regulations will have no net budget 
impact on the title IV, HEA programs. 

Alternatives Considered 

The Department determined that 
regulatory action was needed to 
implement the changes made to the 
Clery Act by VAWA, reflect the 
statutory language in the regulations 
and make some technical and clarifying 
changes to the Department’s existing 
Clery Act regulations. 

During the development of the 
regulations, a number of different 
regulatory approaches were discussed 
by the Department and the non-Federal 
negotiators during the negotiated 
rulemaking process. Some of these 
approaches included the addition of 
clarifying definitions for “outcomes,” 
“initial and final determinations,” 
“resolution,” “dating violence,” 
“employees,” and “consent.” The 
alternative approaches to these 
definitions considered by the 
Department are discussed in the 
following section. 

Definitions of Outcomes, Initial and 
Final Determinations, and Resolution 

The Department considered 
harmonizing the terms, “outcomes,” 
“initial and final determinations,” and 
“resolution,” used throughout the Clery 
Act regulations for internal consistency 
and to provide clarity for institutions. 
These terms are often used 
interchangeably, along with the term 
“results.” The Department considered 
defining “outcomes” to be one or more 
parts of the results. An alternative 
definition of “initial determinations” 
was also considered by the Department 
and would have referred to decisions 
made before the appeals process, if the 
institution had such a process, meaning 
prior to a final determination. A “final 
determination” would have been 
defined as the decision made after the 
appeals process had been completed. 
Adding a definition of the term 
“resolution” was also considered by the 
Department. The Department ultimately 
decided to use the term “results” in the 
regulations to include the initial, 
interim, and final decisions. 

Alternative Definition of Dating 
Violence 

The Department considered several 
alternatives in the definition of “dating 
violence.” The inclusion of emotional 


and psychological abuse, along with 
sexual and physical abuse, was 
considered. The Department decided to 
include only sexual or physical abuse or 
the threat of such abuse in the 
definition. The Department decided that 
emotional and psychological abuse did 
not always elevate into violence and 
had concerns over the ability of campus 
security authorities to identify this 
abuse. 

The Department also took into 
consideration the definition of “dating 
violence” as a crime when it is not a 
prosecutable crime in some 
jurisdictions. To address this concern, 
the Department added a statement that 
any incident meeting the definition of 
“dating violence” is considered a crime 
for the purposes of Clery Act reporting. 

Definition of Employees 

The Department considered adding a 
definition of “employees” to the 
regulations. This definition would 
clarify whether contractors and other 
employees, such as hospital employees 
affiliated with the hospital of the 
institution, were included as employees 
since they had a presence on campus. 
The Department decided not to include 
this definition as the statute already 
requires institutions to determine who 
current employees are for the purposes 
of distributing their annual security 
reports. 

Definition of Consent 

The Department considered adding a 
definition of “consent” for purposes of 
the Clery Act. Some of the negotiators 
argued that a definition of “consent” 
would provide clarity for institutions, 
students, and employees for when a 
reported sex offense would need to be 
included in the institution’s Clery Act 
statistics. However, a definition of 
“consent” would also create ambiguity 
in jurisdictions which either do not 
define “consent,” or have a definition 
that differs from the one that would be 
in the regulations. The Department 
decided against including the definition 
of “consent” in the regulations as we 
were not convinced that it would be 
helpful to institutions in complying 
with the Clery Act. 

For purposes of Clery Act reporting, 
all sex offenses that are reported to a 
campus security authority must be 
recorded in an institution’s Clery Act 
statistics and, if reported to the campus 
police or the campus security 
department, must be included in the 
crime log, regardless of the issue of 
consent. 


Final Regulatory Flexibility Act 
Analysis 

The regulations would apply to 
institutions of higher education that 
participate in the title IV, HEA Federal 
student financial aid programs, other 
than foreign institutions of higher 
education. The U.S. Small Business 
Administration (SBA) Size Standards 
define for-profit institutions as “small 
businesses” if they are independently 
owned and operated and not dominant 
in their field of operation with total 
annual revenue below $7,000,000. The 
SBA Size Standards define nonprofit 
institutions as “small organizations” if 
they are independently owned and 
operated and not dominant in their field 
of operation, or as “small entities” if 
they are institutions controlled by 
governmental entities with populations 
below 50,000. We do not consider any 
institution dominant in the field of 
higher education, so all non-profit 
institutions and for-profit institutions 
with total revenues under $7 million in 
IPEDS are assumed to be small entities. 
No public institutions are assumed to be 
small entities. 

Description of the Reasons That Action 
by the Agency Is Being Considered 

This regulatory action would 
implement the changes made to the 
Clery Act by VAWA, reflect the 
statutory language in the regulations, 
and make some technical and clarifying 
changes to the Department’s existing 
Clery Act regulations. The regulations 
would reflect the statutory requirement 
that institutions compile and report 
statistics for incidents of dating 
violence, domestic violence, sexual 
assault, and stalking that are reported to 
campus security authorities or local 
police agencies. Additionally, 
institutions would be required to 
include certain policies, procedures, 
and programs pertaining to these crimes 
in their annual security reports. 

The purpose of these data collections 
is to give prospective and current 
students information to help them make 
decisions about their potential or 
continued enrollment in a 
postsecondary institution. Prospective 
and current students and their families, 
staff, and the public use the information 
to assess an institution’s security 
policies and the level and nature of 
crime on its campus. In addition to the 
disclosure to students and employees, 
institutions must provide campus crime 
data to the Department annually. 
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Succinct Statement of the Objectives of, 
and Legal Basis for, the Regulations 

On March 7, 2013, President Obama 
signed the Violence Against Women 
Reauthorization Act of 2013 (VAWA) 
(Pub. L. 113-4]. Among other 
provisions, this law amended section 
485(f) of the HEA, otherwise known as 
the Clery Act. These statutory changes 
require institutions to compile statistics 
for incidents of dating violence, 
domestic violence, sexual assault, and 
stalking that are reported to campus 
security authorities or local police 
agencies. Additionally, the regulations 
would require institutions to include 
certain policies, procedures, and 
programs pertaining to these crimes in 
their annual security reports. 

Description of and. Where Feasible, an 
Estimate of the Nnmber of Small 
Entities to Which the Regulations 
Would Apply 

The regulations would apply to 
institutions of higher education that 
participate in the title IV, HEA Federal 


student financial aid programs, other 
than foreign institutions of higher 
education. From the most recent data 
compiled in the 2012 Campus Safety 
and Security Survey, we estimate that 
approximately 7,230 institutions would 
be subject to the regulations, including 
2,011 public, 1,845 private not-for- 
profit, and 3,365 private for-profit 
institutions. Of these institutions, we 
consider all of the private not-for-profit 
institutions and approximately 40 
percent of private for-profit institutions 
as small entities. We do not believe any 
of the public institutions meet the 
definition of “small entity.” 

Description of the Projected Reporting, 
Recordkeeping, and Other Compliance 
Requirements of the Regulations, 
Including an Estimate of the Classes of 
Small Entities That Would Be Subject to 
the Requirement and the Type of 
Professional Skills Necessary for 
Preparation of the Report or Record 

Table 1 shows the estimated burden 
of each information collection 


requirement to the hours and costs 
estimated and discussed in more detail 
in the Paperwork Reduction Act of 1995 
section. Additional workload would 
normally be expected to result in 
estimated costs associated with either 
the hiring of additional employees or 
opportunity costs related to the 
reassignment of existing staff from other 
activities. In total, by taking 100 percent 
(for the private non-profit institutions) 
and 40 percent (for the private for-profit 
institutions) of the estimated burden 
hours for § 668.46(b), (c), (j), and (k), 
detailed in the Paperwork Reduction 
Act section of this preamble, these 
changes are estimated to increase the 
burden on small entities participating in 
the title IV, HEA programs by 34,401 
hours annually. The monetized cost of 
this additional paperwork burden on 
institutions, using a $36.55 wage rate 
developed using BLS data available at 
www.bls.gov/ncs/ect/sp/ecsuphst.pdf, is 
$1,257,357. 


Table 1—Estimated Paperwork Burden on Small Entities 


Provision 

Reg section 

OMB Control 
No. 

Hours 

Costs 

Annual Security Report. 

Crime Statistics . 

Statement of Policy—awareness and prevention programs . 

Statement of Policy—Institutional disciplinary proceedings . 

Total . 

668.46(b) 

668.46(c) 

668.460) 

668.46(k) 

1845-0022 

1845-0022 

1845-0022 

1845-0022 

8,000 

4.800 
12,800 

8.801 

292,407 

175,447 

467,840 

321,662 



34,401 

1,257,357 


Identification, to the Extent Practicable, 
of All Relevant Federal Regulations 
That May Duplicate, Overlap, or 
Conflict With the Regnlations 

The regulations are unlikely to 
conflict with or duplicate existing 
Federal regulations. 

Alternatives Considered 

As discussed in the “Regulatory 
Alternatives Considered” section of the 
Regulatory Impact Analysis, several 
different definitions for key terms were 
considered. The Department did not 
consider any alternatives specifically 
targeted at small entities. 

Paperwork Reduction Act of 1995 

The Paperwork Reduction Act of 1995 
does not require you to respond to a 
collection of information unless it 
displays a valid OMB control number. 
We display the valid OMB control 
numbers assigned to the collections of 
information in these final regulations at 
the end of the affected sections of the 
regulations. 


Section 668.46 contains information 
collection requirements. Under the 
Paperwork Reduction Act of 1995 (PRA) 
(44 U.S.C. 3507(d)), the Department has 
submitted a copy of these sections, 
related forms, and Information 
Collections Requests (ICRs) to the Office 
of Management and Budget (OMB) for 
its review. 

Section 668.46 Institutional Security 
Policies and Crimes Statistics 

Requirements: Under the final 
regulations in § 668.46(b) Annual 
security report, we are revising and 
expanding existing language and adding 
new requirements for items to be 
reported annually. We are revising 
§ 668.46(b)(4)(i] to require institutions 
to, in addition to the existing required 
information, address in their statements 
of current policies concerning campus 
law enforcement the jurisdiction of 
security personnel, as well as any 
agreements, such as written memoranda 
of understanding between the 
institution and State and local police 
agencies, for the investigation of alleged 


criminal offenses. This change 
incorporates modifications made to the 
Clery Act by the Higher Education 
Opportunity Act. 

We are revising and restructuring 
§ 668.46(b)(ll). Specifically, we require 
institutions to include in their annual 
security report a statement of policy 
regarding the institution’s programs to 
prevent dating violence, domestic 
violence, sexual assault, and stalking as 
well as the procedures that the 
institutions will follow when one of 
these crimes is reported. This change 
incorporates modifications made to the 
Clery Act by VAWA. 

Under § 668.46(b)(ll)(ii], institutions 
must provide written information to the 
victim of dating violence, domestic 
violence, sexual assault, and stalking. 
Institutions are required to provide 
information regarding: the preservation 
of evidence to assist in proving the 
alleged criminal offense or obtaining a 
protective order; how and to whom an 
alleged offense is to be reported; options 
for the involvement of law enforcement 
and campus authorities; and, where 
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applicable, the victim’s rights or 
institution’s responsibilities for orders 
of protection. This change incorporates 
modifications made to the Clery Act by 
VAWA, discussions during the 
negotiations, and input we received 
from public comments. 

In § 668.46(hKll)(iii], we are adding a 
provision to specify that institutions 
must address in their annual security 
report how they will complete publicly 
available record-keeping for the 
purposes of the Clery Act reporting 
while not including identifying 
information about the victim and while 
maintaining the confidentiality of any 
accommodations or protective measures 
given to the victim, to the extent that 
such exclusions would not impair the 
ability of institutions to provide such 
accommodations or protective 
measures. This change incorporates 
modifications made to the Clery Act by 
VAWA, discussions during the 
negotiations, and input we received 
from public comments. 

In § 668.46(h)(ll)(iv), we are requiring 
institutions to specify in their annual 
security report that they will provide a 
written notification of the services that 
are available to victims of dating 
violence, domestic violence, sexual 
assault and stalking. The notice must 
provide information on existing 
counseling, health, mental health, 
victim advocacy, legal assistance, visa 
and immigration services, and other 
services that may be available at the 
institution and in the community. This 
change incorporates modifications made 
to the Clery Act by VAWA, discussions 
during negotiations, and input we 
received from public comments. 

We are revising § 668.46(b)(ll)(v) to 
require institutions to specify in their 
annual security report that written 
notification will be provided to victims 
of dating violence, domestic violence, 
sexual assault, and stalking regarding 
their options for, and the availability of 
changes to academic, living, 
transportation, and working situations. 
These options will be afforded any 
victim, regardless of whether the victim 
reports the crime to campus policy or 
law enforcement. This change 
incorporates modifications made to the 
Clery Act by VAWA, discussions during 
negotiations, and input we received 
from public comments. 

In § 668.46(b)(ll)(vi), we are adding a 
new provision to require institutions to 
specify in their ASR that when a student 
or employee of the institution reports to 
the institution that a person is a victim 
of dating violence, domestic violence, 
sexual assault, or stalking that the 
victim will be provided a written 
explanation of their rights and options. 


whether the offense occurred on campus 
or off campus. This change incorporates 
modifications made to the HEA by 
VAWA. 

Burden Calculation: We estimate that 
the changes in § 668.46(b)(ll) will add 
2.5 hours of additional burden for an 
institution. As a result, reporting burden 
at public institutions will increase by 
5,028 hours (2,011 public institutions 
time 2.5 hours per institution). 

Reporting burden at private non-profit 
institutions will increase by 4,635 hours 
(1,854 private non-profit institutions 
times 2.5 hours per institution). 
Reporting burden at private for-profit 
institutions will increase by 8,413 hours 
(3,365 private for-profit institutions 
times 2.5 hours per institution). 

Collectively, burden will increase by 
18,076 hours under OMB Control 
Number 1845-0022. 

Requirements: Under the final 
regulations in § 668.46(c), Crime 
statistics, we will revise and expand 
existing language and add new reporting 
requirements for items to be reported in 
the annual survey. 

The final revisions to § 668.46(c)(1) 
will add the VAWA crimes of dating 
violence, domestic violence and stalking 
to the list of crimes about which 
institutions must collect and disclose 
statistics in their annual crime statistics 
reports. The Department is also 
modifying its approach for the reporting 
and disclosing of sex offenses to reflect 
updates to the FBI’s Uniform Crime 
Reporting (UCR) Program. The 
Department is making other changes to 
improve the clarity of this paragraph. 

While institutions will continue to be 
required to report statistics for the three 
most recent calendar years, the 
reporting requirements in these final 
regulations are expanded because of the 
addition of new crimes added by 
VAWA. 

Under the final regulations in 
§ 668.46(c)(2)(iii), an institution may 
withhold, or subsequently remove, a 
reported crime from its crime statistics 
if, after a full investigation, a sworn or 
commissioned law enforcement officer 
makes a formal determination that the 
crime is false or baseless and therefore 
“unfounded.” Under the final 
regulations in § 668.46(c)(2)(iii)(A), an 
institution must report to the 
Department and disclose in its annual 
security report statistics the total 
number of crimes that were 
“unfounded” and subsequently 
withheld from its crime statistics during 
each of the three most recent calendar 
years. We have determined that the 
burden associated with 
§§ 668.46(c)(2)(iii) and (iii)(A), is de 
minimus in nature. “Unfounding” a 


crime report is a long-standing process 
and, as indicated in the preamble to this 
final rule, the Department has required 
institutions to maintain accurate 
documentation of the investigation and 
the basis for “unfounding” a crime 
report when removing it from their 
crime statistics for compliance purposes 
for some time. Institutions are already 
expected to have documentation in the 
situation in which a crime has been 
“unfounded,” and they already report 
crime report statistics to the Department 
through our electronic, Web-based 
reporting system. Because this provision 
requires institutions to report 
information that they must already 
collect through an existing system, there 
is no burden associated with this 
provision. 

The final regulations under §§ 668.46 
(c)(4)(iii) and 668.46 (c)(vii) will include 
gender identity and national origin as 
two new categories of bias that serve as 
the basis for a determination of a hate 
crime. 

Under the final regulations in § 668.46 
(c)(6), we added stalking as a reportable 
crime and defined it in the regulations. 

These changes implement the 
modifications VAWA made to the HEA, 
and improve the overall clarity of this 
paragraph. We believe that burden will 
be added because there are additional 
crimes, categories of crimes, 
differentiation of hate crimes, and 
expansions of the categories of bias that 
must be reported. 

Burden Caicuiation: On average, we 
estimate that the changes to the 
reporting of crime statistics will take 
each institution 1.50 hours of additional 
burden. As a result, reporting burden at 
public institutions will increase by 
3,017 hours (2,011 reporting public 
institutions times 1.50 hours per 
institution). Reporting burden at private 
non-profit institutions would increase 
by 2,781 hours (1,854 private non-profit 
institutions times 1.50 hours). Reporting 
burden at private for-profit institutions 
will increase by 5,048 hours (3,365 
private for-profit institutions times 1.50 
hours per institution). 

Collectively, burden will increase by 
10,846 hours under OMB Control 
Number 1845-0022. 

Requirements: The final regulations in 
§ 668.46(j), Programs to prevent dating 
vioience, domestic vioience, sexuai 
assauit, and staiking, specify the 
elements of the required statement of 
policy on the institution’s programs and 
ongoing campaigns about prevention 
and awareness regarding these crimes 
that must be included in the 
institution’s annual security report. 

The final regulations in 
§ 668.46(j)(l)(i) require the institution’s 
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statement to contain certain elements in 
the description of the primary 
prevention and awareness programs for 
incoming students and new employees 
including: The prohibition of dating 
violence, domestic violence, sexual 
assault, or stalking, definitions of those 
crimes and a definition of consent 
according to the applicable jurisdiction, 
and descriptions of safe and positive 
options for bystander intervention, 
information on risk reduction, as well as 
other elements of §§ 668.46(b)(ll)(ii)- 
(vii) and (k)(2). These changes 
incorporate modifications made to the 
HEA by VAWA. 

The final regulations in 
§ 668.46(j](l)(ii) require that the 
institution’s statement must contain 
certain elements in the description of 
the ongoing prevention and awareness 
campaigns for students and employees 
including: The institution’s prohibition 
of dating violence, domestic violence, 
sexual assault, or stalking, definitions of 
those crimes and a definition of consent 
according to the applicable jurisdiction, 
a description of safe and positive 
options for bystander intervention, 
information on risk reduction, and as 
well as other elements of 
§§ 668.46(b)(ll](ii)-(vii) and (k)(2). This 
amendatory language is required to 
incorporate changes made to the HEA 
by VAWA. 

Burden Calculation: On average, we 
estimate that the changes to the 
institution’s statements of policy and 
description of programs and ongoing 
campaigns will take each institution 
four hours of additional burden. As a 
result, reporting burden at public 
institutions will increase by 8,044 hours 
(2,011 reporting public institutions 
times 4 hours per institution). Reporting 
burden at private non-profit institutions 
will increase by 7,416 hours (1,854 
private non-profit institutions times four 
hours). Reporting burden at private for- 
profit institutions will increase by 
13,460 hours (3,365 private for-profit 
institutions times four hours per 
institution). 

Collectively, burden will increase by 
28,920 hours under OMB Control 
Number 1845-0022. 

Requirements: Under the final 
regulations in § 668.46(k), Procedures 
for institutional disciplinary action in 
cases of alleged dating violence, 
domestic violence, sexual assault, or 
stalking, we are implementing the 
statutory changes requiring an 
institution that participates in any title 
IV, HEA program, other than a foreign 


institution, to include a statement of 
policy in its annual security report 
addressing the procedures for 
institutional disciplinary action in cases 
of alleged dating violence, domestic 
violence, sexual assault, or stalking. 

The final regulations in § 668.46(k)(l) 
require various additions to the 
institution’s statement of policy that 
must be included in the annual security 
report. While a statement of policy is 
required under current regulations (see 
§ 668.46(b)(ll)(vii)), the final 
regulations require the following 
additions to the statement of policy. 

The final regulations in 
§ 668.46(k)(l)(i) provide that the 
statement of policy must describe each 
type of disciplinary proceeding used by 
the institution, including the steps, 
anticipated timelines, and decision¬ 
making process for each, and how the 
institution determines which type of 
disciplinary hearing to use. 

The final regulations in 
§ 668.46(k)(l)(ii) provide that the 
statement of policy must describe the 
standard of evidence that will be used 
during any disciplinary proceeding. 

The final regulations in 
§ 668.46(k)(l)(iii) provide that the 
statement of policy must list all possible 
sanctions an institution may impose 
following the results of any disciplinary 
proceeding. 

The final regulations in 
§ 668.46(k)(l)(iv) provide that the policy 
statement must describe the range of 
protective measures that the institution 
may offer following an allegation of 
dating violence, domestic violence, 
sexual assault, or stalking. 

Under the final regulations in 
§ 668.46(k](2), the institution will have 
to provide additional information 
regarding its disciplinary proceedings in 
the statement of policy. Section 
668.46(k)(2)(i) requires that an 
institution’s statement of policy must 
provide that its disciplinary proceeding 
includes a prompt, fair, and impartial 
process from the initial investigation to 
the final result. The policy statement 
must provide that the proceeding will 
be conducted by officials who receive 
annual training on the issues related to 
dating violence, domestic violence, 
sexual assault, and stalking and annual 
training on how to conduct an 
investigation and hearing process that 
protects the safety of victims and 
promotes accountability under the final 
regulations in § 668.46(k)(2)(ii]. 

Under the final regulations in 
§ 668.46(k](2)(iii], an institution’s 


statement of policy must provide that its 
disciplinary proceeding will afford the 
accuser and the accused the same 
opportunities to have others present 
during an institutional disciplinary 
proceeding, including the opportunity 
to be accompanied to any related 
meeting or proceeding by an advisor of 
their choice. The final regulations in 
§ 668.46(k)(2)(iv), provide that an 
institution cannot limit the choice or 
presence of an advisor, however, the 
institution may establish restrictions 
regarding the advisor’s participation in 
the proceedings as long as those 
restrictions apply equally to both the 
accuser and the accused. Finally, under 
the final regulations in § 668.46(k)(2)(v), 
an institution’s statement of policy must 
require simultaneous notification, in 
writing, to both the accuser and the 
accused of the result of any institutional 
disciplinary proceeding, the 
institution’s procedures for the accused 
and the victim to appeal the result, any 
change to the result, and when such 
results become final. 

Burden Calculation: On average, we 
estimate that the changes to the 
institution’s statement of policy will 
take each institution 2.75 hours of 
additional burden. As a result, reporting 
burden at public institutions will 
increase by 5,530 hours (2,011 reporting 
public institutions times 2.75 hours per 
institution). Reporting burden at private 
non-profit institutions will increase by 
5,099 hours (1,854 private non-profit 
institutions times 2.75 hours). Reporting 
burden at private for-profit institutions 
will increase by 9,254 hours (3,365 
private for-profit institutions times 2.75 
hours per institution). 

Collectively, burden will increase by 
19,883 hours under OMB Control 
Number 1845-0022. 

Consistent with the discussion above, 
the table below describes the final 
regulations involving information 
collections, the information being 
collected, and the collections that the 
Department will submit to OMB for 
approval and public comment under the 
PRA, and the estimated costs associated 
with the information collections. The 
monetized net costs of the increased 
burden on institutions and borrowers, 
using wage data developed using BLS 
data, available at www.bls.gov/ncs/ect/ 
sp/ecsuphst.pdf is $2,840,848.75, as 
shown in the following chart. This cost 
was based on an hourly rate of $36.55 
for institutions. 
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Collection of Information 


Regulatory section 

Information collection 

0MB control number and estimated 
burden [change in burden] 

Estimated costs 

§ 668.46(b) Annual security report. 

Revises and expands existing lan¬ 
guage and adds new requirements 
for items to be reported annually. 

0MB 1845-0022. We estimate that the 
burden will increase by 18,076 hours. 

$660,677.80 

§668.46(0) Crime statistics . 

Revises and expands existing lan¬ 
guage and adds new reporting re¬ 
quirements for items to be reported 
in the annual crime statistics report. 

0MB 1845-0022. We estimate that the 
burden will increase by 10,846 hours. 

396,421.30 

§668.46(j) Programs to prevent dating 
violence, domestic violence, sexual 
assault, and stalking. 

Specifies the elements of the required 
statement of policy on and descrip¬ 
tion of the institution’s programs and 
ongoing campaigns about prevention 
and awareness regarding these 
crimes that must be included in the 
institution's annual security report. 

0MB 1845-0022. We estimate that the 
burden will increase by 28,920 hours. 

$,057,026.00 

§668.46(k) Procedures for Institutional 
disciplinary action in cases of alleged 
dating violence, domestic violence, 
sexual assault, and stalking. 

Implements the statutory changes re¬ 
quiring an institution that participates 
in any title IV, FIEA program to in¬ 
clude a statement of policy in its an¬ 
nual security report addressing the 
procedures for insfitutional discipli¬ 
nary action in cases of alleged dating 
violence, domestic violence, sexual 
assault, or stalking. 

0MB 1845-0022. We estimate that the 
burden will increase by 19,883 hours. 

726,723.65 


Assessment of Educational Impact 

In the NPRM we requested comments 
on whether the proposed regulations 
would require transmission of 
information that any other agency or 
authority of the United States gathers or 
makes available. 

Based on the response to the NPRM 
and on our review, we have determined 
that these final regulations do not 
require transmission of information that 
any other agency or authority of the 
United States gathers or makes 
available. 

Accessible Format: Individuals with 
disabilities can obtain this document in 
an accessible format (e.g., braille, large 
print, audiotape, or compact disc) on 
request to the program contact person 
listed under FOR FURTHER INFORMATION 
CONTACT. 

Electronic Access to This Document: 
The official version of this document is 
the document published in the Federal 
Register. Free Internet access to the 
official edition of the Federal Register 
and the Code of Federal Regulations is 
available via the Federal Digital System 
at: www.gpo.gov/fdsys. At this site you 
can view this document, as well as all 
other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF). To use PDF you must 
have Adobe Acrobat Reader, which is 
available free at the site. 

You may also access documents of the 
Department published in the Federal 
Register by using the article search 
feature at: www.federalregister.gov. 


Specifically, through the advanced 
search feature at this site, you can limit 
your search to documents published by 
the Department. 

(Catalog of Federal Domestic Assistance 
Number does not apply.) 

List of Subjects in 34 CFR Part 668 

Administrative practice and 
procedure. Aliens, Colleges and 
universities. Consumer protection. 

Grant programs-education, Loan 
programs—education. Reporting and 
recordkeeping requirements. Selective 
Service System, Student aid. Vocational 
education. 

Dated: October 7, 2014. 

Arne Duncan, 

Secretary of Education. 

For the reasons discussed in the 
preamble, the Secretary of Education 
amends part 668 of title 34 of the Code 
of Federal Regulations as follows: 

PART 668—STUDENT ASSISTANCE 
GENERAL PROVISIONS 

■ 1. The authority citation for part 668 
continues to read as follows: 

Authority: 20 U.S.C. 1001, 1002, 1003, 
1070g, 1085, 1088, 1091, 1092, 1094, 1099c, 
and 1099C-1, unless otherwise noted. 

■ 2. Revise § 668.46 to read as follows: 

§ 668.46 Institutional security poiicies and 
crime statistics. 

(a) Definitions. Additional definitions 
that apply to this section: 


Business day. Monday through 
Friday, excluding any day when the 
institution is closed. 

Campus, (i) Any building or property 
owned or controlled by an institution 
within the same reasonably contiguous 
geographic area and used by the 
institution in direct support of, or in a 
manner related to, the institution’s 
educational purposes, including 
residence halls; and 

(ii) Any building or property that is 
within or reasonably contiguous to the 
area identified in paragraph (i) of this 
definition, that is owned by the 
institution but controlled by another 
person, is frequently used by students, 
and supports institutional purposes 
(such as a food or other retail vendor). 

Campus security authority, (i) A 
campus police department or a campus 
security department of an institution. 

(ii) Any individual or individuals 
who have responsibility for campus 
security but who do not constitute a 
campus police department or a campus 
security department under paragraph (i) 
of this definition, such as an individual 
who is responsible for monitoring 
entrance into institutional property. 

(iii) Any individual or organization 
specified in an institution’s statement of 
campus security policy as an individual 
or organization to which students and 
employees should report criminal 
offenses. 

(iv) An official of an institution who 
has significant responsibility for student 
and campus activities, including, but 
not limited to, student housing, student 
discipline, and campus judicial 
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proceedings. If such an official is a 
pastoral or professional counselor as 
defined below, the official is not 
considered a campus security authority 
when acting as a pastoral or professional 
counselor. 

Clery geography, (i) For the purposes 
of collecting statistics on the crimes 
listed in paragraph (c) of this section for 
submission to the Department and 
inclusion in an institution’s annual 
security report, Clery geography 
includes— 

(A) Buildings and property that are 
part of the institution’s campus; 

(B) The institution’s noncampus 
buildings and property; and 

(C) Public property within or 
immediately adjacent to and accessible 
from the campus. 

(ii) For the purposes of maintaining 
the crime log required in paragraph (f) 
of this section, Clery geography 
includes, in addition to the locations in 
paragraph (i) of this definition, areas 
within the patrol jurisdiction of the 
campus police or the campus security 
department. 

Dating violence. Violence committed 
by a person who is or has been in a 
social relationship of a romantic or 
intimate nature with the victim. 

(i) The existence of such a 
relationship shall be determined based 
on the reporting party’s statement and 
with consideration of the length of the 
relationship, the type of relationship, 
and the frequency of interaction 
between the persons involved in the 
relationship. 

(ii) For the purposes of this 
definition— 

(A) Dating violence includes, but is 
not limited to, sexual or physical abuse 
or the threat of such abuse. 

(B) Dating violence does not include 
acts covered under the definition of 
domestic violence. 

(iii) For the purposes of complying 
with the requirements of this section 
and § 668.41, any incident meeting this 
definition is considered a crime for the 
purposes of Clery Act reporting. 

Domestic violence, (i) A felony or 
misdemeanor crime of violence 
committed— 

(A) By a current or former spouse or 
intimate partner of the victim; 

(B) By a person with whom the victim 
shares a child in common; 

(C) By a person who is cohabitating 
with, or has cohabitated with, the victim 
as a spouse or intimate partner; 

(D) By a person similarly situated to 
a spouse of the victim under the 
domestic or family violence laws of the 
jurisdiction in which the crime of 
violence occurred, or 

(E) By any other person against an 
adult or youth victim who is protected 


from that person’s acts under the 
domestic or family violence laws of the 
jurisdiction in which the crime of 
violence occurred. 

(ii) For the purposes of complying 
with the requirements of this section 
and § 668.41, any incident meeting this 
definition is considered a crime for the 
purposes of Clery Act reporting. 

Federal Bureau of Investigation's (FBI) 
Uniform Crime Reporting (UCR) 
program. A nationwide, cooperative 
statistical effort in which city, 
university and college, county, State, 
Tribal, and federal law enforcement 
agencies voluntarily report data on 
crimes brought to their attention. The 
UCR program also serves as the basis for 
the definitions of crimes in Appendix A 
to this subpart and the requirements for 
classifying crimes in this subpart. 

Hate crime. A crime reported to local 
police agencies or to a campus security 
authority that manifests evidence that 
the victim was intentionally selected 
because of the perpetrator’s bias against 
the victim. For the purposes of this 
section, the categories of bias include 
the victim’s actual or perceived race, 
religion, gender, gender identity, sexual 
orientation, ethnicity, national origin, 
and disability. 

Hierarchy Rule. A requirement in the 
FBI’s UCR program that, for purposes of 
reporting crimes in that system, when 
more than one criminal offense was 
committed during a single incident, 
only the most serious offense be 
counted. 

Noncampus building or property, (i) 
Any building or property owned or 
controlled by a student organization that 
is officially recognized by the 
institution; or 

(ii) Any building or property owned 
or controlled by an institution that is 
used in direct support of, or in relation 
to, the institution’s educational 
purposes, is frequently used by 
students, and is not within the same 
reasonably contiguous geographic area 
of the institution. 

Pastoral counselor. A person who is 
associated with a religious order or 
denomination, is recognized by that 
religious order or denomination as 
someone who provides confidential 
counseling, and is functioning within 
the scope of that recognition as a 
pastoral counselor. 

Professional counselor. A person 
whose official responsibilities include 
providing mental health counseling to 
members of the institution’s community 
and who is functioning within the scope 
of the counselor’s license or 
certification. 

Programs to prevent dating violence, 
domestic violence, sexual assault, and 


stalking, (i) Comprehensive, intentional, 
and integrated programming, initiatives, 
strategies, and campaigns intended to 
end dating violence, domestic violence, 
sexual assault, and stalking that— 

(A) Are culturally relevant, inclusive 
of diverse communities and identities, 
sustainable, responsive to community 
needs, and informed by research or 
assessed for value, effectiveness, or 
outcome; and 

(B) Consider environmental risk and 
protective factors as they occur on the 
individual, relationship, institutional, 
community, and societal levels. 

(ii) Programs to prevent dating 
violence, domestic violence, sexual 
assault, and stalking include both 
primary prevention and awareness 
programs directed at incoming students 
and new employees and ongoing 
prevention and awareness campaigns 
directed at students and employees, as 
defined in paragraph (j)(2) of this 
section. 

Public property. All public property, 
including thoroughfares, streets, 
sidewalks, and parking facilities, that is 
within the campus, or immediately 
adjacent to and accessible from the 
campus. 

Referred for campus disciplinary 
action. The referral of any person to any 
campus official who initiates a 
disciplinary action of which a record is 
kept and which may result in the 
imposition of a sanction. 

Sexual assault. An offense that meets 
the definition of rape, fondling, incest, 
or statutory rape as used in the FBI’s 
UCR program and included in 
Appendix A of this subpart. 

Stalking, (i) Engaging in a course of 
conduct directed at a specific person 
that would cause a reasonable person 
to— 

(A) Fear for the person’s safety or the 
safety of others; or 

(B) Suffer substantial emotional 
distress. 

(ii) For the purposes of this 
definition— 

(A) Course of conduct means two or 
more acts, including, but not limited to, 
acts in which the stalker directly, 
indirectly, or through third parties, by 
any action, method, device, or means, 
follows, monitors, observes, surveils, 
threatens, or communicates to or about 
a person, or interferes with a person’s 
property. 

(B) Reasonable person means a 
reasonable person under similar 
circumstances and with similar 
identities to the victim. 

(C) Substantial emotional distress 
means significant mental suffering or 
anguish that may, but does not 
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necessarily, require medical or other 
professional treatment or counseling. 

(iii) For the purposes of complying 
with the requirements of this section 
and section 668.41, any incident 
meeting this definition is considered a 
crime for the purposes of Clery Act 
reporting. 

Test. Regularly scheduled drills, 
exercises, and appropriate follow- 
through activities, designed for 
assessment and evaluation of emergency 
plans and capabilities. 

(b) Annual security report. An 
institution must prepare an annual 
security report reflecting its current 
policies that contains, at a minimum, 
the following information: 

(1) The crime statistics described in 
paragraph (c] of this section. 

(2) A statement of policies regarding 
procedures for students and others to 
report criminal actions or other 
emergencies occurring on campus. This 
statement must include the institution’s 
policies concerning its response to these 
reports, including— 

(i) Policies for making timely warning 
reports to members of the campus 
community, as required by paragraph (e) 
of this section, regarding the occurrence 
of crimes described in paragraph (c)(1) 
of this section; 

(ii) Policies for preparing the annual 
disclosure of crime statistics; 

(iii) A list of the titles of each person 
or organization to whom students and 
employees should report the criminal 
offenses described in paragraph (c)(1) of 
this section for the purposes of making 
timely warning reports and the annual 
statistical disclosure; and 

(iv) Policies or procedures for victims 
or witnesses to report crimes on a 
voluntary, confidential basis for 
inclusion in the annual disclosure of 
crime statistics. 

(3) A statement of policies concerning 
security of and access to campus 
facilities, including campus residences, 
and security considerations used in the 
maintenance of campus facilities. 

(4) A statement of policies concerning 
campus law enforcement that— 

(i) Addresses the enforcement 
authority and jurisdiction of security 
personnel; 

(ii) Addresses the working 
relationship of campus security 
personnel with State and local police 
agencies, including— 

(A) Whether those security personnel 
have the authority to make arrests; and 

(B) Any agreements, such as written 
memoranda of understanding between 
the institution and such agencies, for 
the investigation of alleged criminal 
offenses. 

(iii) Encourages accurate and prompt 
reporting of all crimes to the campus 


police and the appropriate police 
agencies, when the victim of a crime 
elects to, or is unable to, make such a 
report; and 

(iv) Describes procedures, if any, that 
encourage pastoral counselors and 
professional counselors, if and when 
they deem it appropriate, to inform the 
persons they are counseling of any 
procedures to report crimes on a 
voluntary, confidential basis for 
inclusion in the annual disclosure of 
crime statistics. 

(5) A description of the type and 
frequency of programs designed to 
inform students and employees about 
campus security procedures and 
practices and to encourage students and 
employees to be responsible for their 
own security and the security of others. 

(6) A description of programs 
designed to inform students and 
employees about the prevention of 
crimes. 

(7) A statement of policy concerning 
the monitoring and recording through 
local police agencies of criminal activity 
by students at noncampus locations of 
student organizations officially 
recognized by the institution, including 
student organizations with noncampus 
housing facilities. 

(8) A statement of policy regarding the 
possession, use, and sale of alcoholic 
beverages and enforcement of State 
underage drinking laws. 

(9) A statement of policy regarding the 
possession, use, and sale of illegal drugs 
and enforcement of Federal and State 
drug laws. 

(10) A description of any drug or 
alcohol-abuse education programs, as 
required under section 120(a) through 
(d) of the HEA, otherwise known as the 
Drug-Free Schools and Communities 
Act of 1989. For the purpose of meeting 
this requirement, an institution may 
cross-reference the materials the 
institution uses to comply with section 
120(a) through (d) of the HEA. 

(11) A statement of policy regarding 
the institution’s programs to prevent 
dating violence, domestic violence, 
sexual assault, and stalking, as defined 
in paragraph (a) of this section, and of 
procedures that the institution will 
follow when one of these crimes is 
reported. The statement must include— 

(i) A description of the institution’s 
educational programs and campaigns to 
promote the awareness of dating 
violence, domestic violence, sexual 
assault, and stalking, as required by 
paragraph (j) of this section; 

(ii) Procedures victims should follow 
if a crime of dating violence, domestic 
violence, sexual assault, or stalking has 
occurred, including written information 
about— 


(A) The importance of preserving 
evidence that may assist in proving that 
the alleged criminal offense occurred or 
may be helpful in obtaining a protection 
order; 

(B) How and to whom the alleged 
offense should be reported; 

(C) Options about the involvement of 
law enforcement and campus 
authorities, including notification of the 
victim’s option to— 

(J) Notify proper law enforcement 
authorities, including on-campus and 
local police; 

(2) Be assisted by campus authorities 
in notifying law enforcement authorities 
if the victim so chooses; and 

(3) Decline to notify such authorities; 
and 

(D) Where applicable, the rights of 
victims and the institution’s 
responsibilities for orders of protection, 
“no-contact” orders, restraining orders, 
or similar lawful orders issued by a 
criminal, civil, or tribal court or by the 
institution; 

(iii) Information about how the 
institution will protect the 
confidentiality of victims and other 
necessary parties, including how the 
institution will— 

(A) Complete publicly available 
recordkeeping, including Clery Act 
reporting and disclosures, without the 
inclusion of personally identifying 
information about the victim, as defined 
in section 40002(a)(20) of the Violence 
Against Women Act of 1994 (42 U.S.C. 
13925(a)(20)); and 

(B) Maintain as confidential any 
accommodations or protective measures 
provided to the victim, to the extent that 
maintaining such confidentiality would 
not impair the ability of the institution 
to provide the accommodations or 
protective measures; 

(iv) A statement that the institution 
will provide written notification to 
students and employees about existing 
counseling, health, mental health, 
victim advocacy, legal assistance, visa 
and immigration assistance, student 
financial aid, and other services 
available for victims, both within the 
institution and in the community; 

(v) A statement that the institution 
will provide written notification to 
victims about options for, available 
assistance in, and how to request 
changes to academic, living, 
transportation, and working situations 
or protective measures. The institution 
must make such accommodations or 
provide such protective measures if the 
victim requests them and if they are 
reasonably available, regardless of 
whether the victim chooses to report the 
crime to campus police or local law 
enforcement; 
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(vi) An explanation of the procedures 
for institntional disciplinary action in 
cases of alleged dating violence, 
domestic violence, sexual assault, or 
stalking, as required by paragraph (k) of 
this section; and 

(vii) A statement that, when a student 
or employee reports to the institution 
that the student or employee has been 

a victim of dating violence, domestic 
violence, sexual assault, or stalking, 
whether the offense occurred on or off 
campus, the institution will provide the 
student or employee a written 
explanation of the student’s or 
employee’s rights and options, as 
described in paragraphs (b)(ll)(ii) 
through (vi) of this section. 

(12) A statement advising the campus 
community where law enforcement 
agency information provided by a State 
under section 121 of the Adam Walsh 
Child Protection and Safety Act of 2006 
(42 U.S.C. 16921), concerning registered 
sex offenders may be obtained, such as 
the law enforcement office of the 
institution, a local law enforcement 
agency with jurisdiction for the campus, 
or a computer network address. 

(13) A statement of policy regarding 
emergency response and evacuation 
procedures, as required by paragraph (g) 
of this section. 

(14) A statement of policy regarding 
missing student notification procedures, 
as required by paragraph (h) of this 
section. 

(c) Crime statistics —(1) Crimes that 
must be reported and disclosed. An 
institution must report to the 
Department and disclose in its annual 
security report statistics for the three 
most recent calendar years concerning 
the number of each of the following 
crimes that occurred on or within its 
Clery geography and that are reported to 
local police agencies or to a campus 
security authority: 

(1) Primary crimes, including— 

(A) Criminal homicide: 

(3) Murder and nonnegligent 
manslaughter; and 

(2) Negligent manslaughter. 

(B) Sex offenses: 

(3) Rape; 

(2) Fondling; 

(3) Incest; and 

(4) Statutory rape. 

(C) Robbery. 

(D) Aggravated assault. 

(E) Burglary. 

(F) Motor vehicle theft. 

(G) Arson. 

(ii) Arrests and referrals for 
disciplinary actions, including— 

(A) Arrests for liquor law violations, 
drug law violations, and illegal weapons 
possession. 

(B) Persons not included in paragraph 
(c)(l)(ii)(A) of this section who were 


referred for campus disciplinary action 
for liquor law violations, drug law 
violations, and illegal weapons 
possession. 

(iii) Hate crimes, including— 

(A) The number of each type of crime 
in paragraph (c)(l)(i] of this section that 
are determined to be hate crimes; and 

(B) The number of the following 
crimes that are determined to be hate 
crimes: 

(3) Larceny-theft. 

(2) Simple assault. 

(3) Intimidation. 

(4) Destruction/damage/vandalism of 
property. 

(iv) Dating violence, domestic 
violence, and stalking as defined in 
paragraph (a) of this section. 

(2) All reported crimes must be 
recorded, (i) An institution must 
include in its crime statistics all crimes 
listed in paragraph (c)(1) of this section 
occurring on or within its Clery 
geography that are reported to a campus 
security authority for purposes of Clery 
Act reporting. Clery Act reporting does 
not require initiating an investigation or 
disclosing personally identifying 
information about the victim, as defined 
in section 40002(a)(20) of the Violence 
Against Women Act of 1994 (42 U.S.C. 
13925(a)(20)). 

(ii) An institution may not withhold, 
or subsequently remove, a reported 
crime from its crime statistics based on 
a decision by a court, coroner, jury, 
prosecutor, or other similar noncampus 
official. 

(iii) An institution may withhold, or 
subsequently remove, a reported crime 
from its crime statistics in the rare 
situation where sworn or commissioned 
law enforcement personnel have fully 
investigated the reported crime and, 
based on the results of this full 
investigation and evidence, have made 
a formal determination that the crime 
report is false or baseless and therefore 
“unfounded.” Only sworn or 
commissioned law enforcement 
personnel may “unfound” a crime 
report for purposes of reporting under 
this section. The recovery of stolen 
property, the low value of stolen 
property, the refusal of the victim to 
cooperate with the prosecution, and the 
failure to make an arrest do not 
“unfound” a crime report. 

(A) An institution must report to the 
Department and disclose in its annual 
security report statistics the total 
number of crime reports listed in 
paragraph (c)(l] of this section that were 
“unfounded” and subsequently 
withheld from its crime statistics 
pursuant to paragraph (c)(2)(iii) of this 
section during each of the three most 
recent calendar years. 


(B) [Reserved] 

(3) Crimes must be recorded by 
calendar year, (i) An institution must 
record a crime statistic for the calendar 
year in which the crime was reported to 
local police agencies or to a campus 
security authority. 

(ii) When recording crimes of stalking 
by calendar year, an institution must 
follow the requirements in paragraph 
(c)(6) of this section. 

(4) Hate crimes must be recorded by 
category of bias. For each hate crime 
recorded under paragraph (c)(l)(iii) of 
this section, an institution must identify 
the category of bias that motivated the 
crime. For the purposes of this 
paragraph, the categories of bias include 
the victim’s actual or perceived— 

(i) Race; 

(ii) Gender; 

(iii) Gender identity; 

(iv) Religion; 

(v) Sexual orientation; 

(vi) Ethnicity; 

(vii) National origin; and 

(viii) Disability. 

(5) Crimes must be recorded by 
location, (i) An institution must specify 
whether each of the crimes recorded 
under paragraph (c)(1) of this section 
occurred— 

(A) On campus; 

(B) In or on a noncampus building or 
property; or 

(C) On public property. 

(ii) An institution must identify, of 
the crimes that occurred on campus, the 
number that took place in dormitories or 
other residential facilities for students 
on campus. 

(iii) When recording stalking by 
location, an institution must follow the 
requirements in paragraph (c)(6) of this 
section. 

(6) Recording reports of stalking, (i) 
When recording reports of stalking that 
include activities in more than one 
calendar year, an institution must 
record a crime statistic for each and 
every year in which the course of 
conduct is reported to a local police 
agency or to a campus security 
authority. 

(ii) An institution must record each 
report of stalking as occurring at only 
the first location within the institution’s 
Clery geography in which: 

(A) A perpetrator engaged in the 
stalking course of conduct; or 

(B) A victim first became aware of the 
stalking. 

(7) Identification of the victim or the 
accused. The statistics required under 
paragraph (c) of this section do not 
include the identification of the victim 
or the person accused of committing the 
crime. 

(8) Pastoral and professional 
counselor. An institution is not required 
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to report statistics under paragraph (c) 
of this section for crimes reported to a 
pastoral or professional counselor. 

(9) Using the FBI’s UCR program and 
the Hierarchy Rule, (i) An institution 
must compile the crime statistics for 
murder and nonnegligent manslaughter, 
negligent manslaughter, rape, robbery, 
aggravated assault, burglary, motor 
vehicle theft, arson, liquor law 
violations, drug law violations, and 
illegal weapons possession using the 
definitions of those crimes from the 
“Summary Reporting System (SRS] User 
Manual” from the FBI’s UCR Program, 
as provided in Appendix A to this 
subpart. 

(ii) An institution must compile the 
crime statistics for fondling, incest, and 
statutory rape using the definitions of 
those crimes from the “National 
Incident-Based Reporting System 
(NIBRS) User Manual” from the FBI’s 
UCR Program, as provided in Appendix 
A to this subpart. 

(iii) An institution must compile the 
crime statistics for the hate crimes of 
larceny-theft, simple assault, 
intimidation, and destruction/damage/ 
vandalism of property using the 
definitions provided in the “Hate Crime 
Data Collection Guidelines and Training 
Manual” from the FBI’s UCR Program, 
as provided in Appendix A to this 
subpart. 

(iv) An institution must compile the 
crime statistics for dating violence, 
domestic violence, and stalking using 
the definitions provided in paragraph 
(a) of this section. 

(v) In counting crimes when more 
than one offense was committed during 
a single incident, an institution must 
conform to the requirements of the 
Hierarchy Rule in the “Summary 
Reporting System (SRS) User Manual. 

(vi) If arson is committed, an 
institution must always record the arson 
in its statistics, regardless of whether or 
not it occurs in the same incident as 
another crime. 

(vii) If rape, fondling, incest, or 
statutory rape occurs in the same 
incident as a murder, an institution 
must record both the sex offense and the 
murder in its statistics. 

(10) Use of a map. In complying with 
the statistical reporting requirements 
under this paragraph (c) of this section, 
an institution may provide a map to 
current and prospective students and 
employees that depicts its campus, 
noncampus buildings or property, and 
public property areas if the map 
accurately depicts its campus, 
noncampus buildings or property, and 
public property areas. 

(11) Statistics from police agencies, (i) 
In complying with the statistical 


reporting requirements under paragraph 

(c) of this section, an institution must 
make a reasonable, good-faith effort to 
obtain statistics for crimes that occurred 
on or within the institution’s Clery 
geography and may rely on the 
information supplied by a local or State 
police agency. 

(ii) If the institution makes such a 
reasonable, good-faith effort, it is not 
responsible for the failure of the local or 
State police agency to supply the 
required statistics. 

(d) Separate campus. An institution 
must comply with the requirements of 
this section for each separate campus. 

(e) Timely warning and emergency 
notification. (1) An institution must, in 
a manner that is timely and that 
withholds as confidential the names and 
other identifying information of victims, 
as defined in section 40002(a)(20) of the 
Violence Against Women Act of 1994 
(42 U.S.C. 13925(a)(20)), and that will 
aid in the prevention of similar crimes, 
report to the campus community on 
crimes that are— 

(1) Described in paragraph (c)(l] of 
this section; 

(ii) Reported to campus security 
authorities as identified under the 
institution’s statement of current 
campus policies pursuant to paragraph 
(h)(2) of this section or local police 
agencies; and 

(iii) Considered by the institution to 
represent a threat to students and 
employees. 

(2) An institution is not required to 
provide a timely warning with respect 
to crimes reported to a pastoral or 
professional counselor. 

(3) If there is an immediate threat to 
the health or safety of students or 
employees occurring on campus, as 
described in paragraph (g)(1) of this 
section, an institution must follow its 
emergency notification procedures. An 
institution that follows its emergency 
notification procedures is not required 
to issue a timely warning based on the 
same circumstances; however, the 
institution must provide adequate 
follow-up information to the community 
as needed. 

(f) Crime log. (1) An institution that 
maintains a campus police or a campus 
security department must maintain a 
written, easily understood daily crime 
log that records, by the date the crime 
was reported, any crime that occurred 
within its Clery geography, as described 
in paragraph (ii) of the definition of 
Clery geography in paragraph (a) of this 
section, and that is reported to the 
campus police or the campus security 
department. This log must include— 

(i) The nature, date, time, and general 
location of each crime; and 


(ii) The disposition of the complaint, 
if known. 

(2) The institution must make an 
entry or an addition to an entry to the 
log within two business days, as defined 
under paragraph (a) of this section, of 
the report of the information to the 
campus police or the campus security 
department, unless that disclosure is 
prohibited by law or would jeopardize 
the confidentiality of the victim. 

(3) (i) An institution may withhold 
information required under paragraphs 
(f)(1) and (2) of this section if there is 
clear and convincing evidence that the 
release of the information would— 

(A) Jeopardize an ongoing criminal 
investigation or the safety of an 
individual; 

(B) Cause a suspect to flee or evade 
detection; or 

(C) Result in the destruction of 
evidence. 

(ii) The institution must disclose any 
information withheld under paragraph 
(f)(3](i) of this section once the adverse 
effect described in that paragraph is no 
longer likely to occur. 

(4) An institution may withhold 
under paragraph (f)(2) and (3) of this 
section only that information that would 
cause the adverse effects described in 
those paragraphs. 

(5) 'The institution must make the 
crime log for the most recent 60-day 
period open to public inspection during 
normal business hours. The institution 
must make any portion of the log older 
than 60 days available within two 
business days of a request for public 
inspection. 

(g) Emergency response and 
evacuation procedures. An institution 
must include a statement of policy 
regarding its emergency response and 
evacuation procedures in the annual 
security report. This statement must 
include— 

(1) The procedures the institution will 
use to immediately notify the campus 
community upon the confirmation of a 
significant emergency or dangerous 
situation involving an immediate threat 
to the health or safety of students or 
employees occurring on the campus; 

(2) A description of the process the 
institution will use to— 

(i) Confirm that there is a significant 
emergency or dangerous situation as 
described in paragraph (g)(1) of this 
section; 

(ii) Determine the appropriate 
segment or segments of the campus 
community to receive a notification; 

(iii) Determine the content of the 
notification; and 

(iv) Initiate the notification system. 

(3) A statement that the institution 
will, without delay, and taking into 
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account the safety of the community, 
determine the content of the notification 
and initiate the notification system, 
unless issuing a notification will, in the 
professional judgment of responsible 
authorities, compromise efforts to assist 
a victim or to contain, respond to, or 
otherwise mitigate the emergency; 

(4) A list of the titles of the person or 
persons or organization or organizations 
responsible for carrying out the actions 
described in paragraph (gK2) of this 
section; 

(5) The institution’s procedures for 
disseminating emergency information to 
the larger community; and 

(6) The institution’s procedures to test 
the emergency response and evacuation 
procedures on at least an annual basis, 
including— 

(i) Tests that may be announced or 
unannounced; 

(ii) Publicizing its emergency 
response and evacuation procedures in 
conjunction with at least one test per 
calendar year; and 

(iii) Documenting, for each test, a 
description of the exercise, the date, 
time, and whether it was announced or 
unannounced. 

(h) Missing student notification 
policies and procedures. (1) An 
institution that provides any on-campus 
student housing facility must include a 
statement of policy regarding missing 
student notification procedures for 
students who reside in on-campus 
student housing facilities in its annual 
security report. This statement must— 

(i) Indicate a list of titles of the 
persons or organizations to which 
students, employees, or other 
individuals should report that a student 
has been missing for 24 hours; 

(ii) Require that any missing student 
report must he referred immediately to 
the institution’s police or campus 
security department, or, in the absence 
of an institutional police or campus 
security department, to the local law 
enforcement agency that has jurisdiction 
in the area; 

(iii) Contain an option for each 
student to identify a contact person or 
persons whom the institution shall 
notify within 24 hours of the 
determination that the student is 
missing, if the student has been 
determined missing by the institutional 
police or campus security department, 
or the local law enforcement agency; 

(iv) Advise students that their contact 
information will be registered 
confidentially, that this information will 
be accessible only to authorized campus 
officials, and that it may not be 
disclosed, except to law enforcement 
personnel in furtherance of a missing 
person investigation; 


(v) Advise students that if they are 
under 18 years of age and not 
emancipated, the institution must notify 
a custodial parent or guardian within 24 
hours of the determination that the 
student is missing, in addition to 
notifying any additional contact person 
designated by the student; and 

(vi) Advise students that the 
institution will notify the local law 
enforcement agency within 24 hours of 
the determination that the student is 
missing, unless the local law 
enforcement agency was the entity that 
made the determination that the student 
is missing. 

(2) The procedures that the institution 
must follow when a student who resides 
in an on-campus student housing 
facility is determined to have been 
missing for 24 hours include— 

(i) If the student has designated a 
contact person, notifying that contact 
person within 24 hours that the student 
is missing; 

(ii) If the student is under 18 years of 
age and is not emancipated, notifying 
the student’s custodial parent or 
guardian and any other designated 
contact person within 24 hours that the 
student is missing; and 

(iii) Regardless of whether the student 
has identified a contact person, is above 
the age of 18, or is an emancipated 
minor, informing the local law 
enforcement agency that has jurisdiction 
in the area within 24 hours that the 
student is missing. 

(i) [Reserved] 

(j) Programs to prevent dating 
violence, domestic violence, sexual 
assault, and stalking. As required by 
paragraph (b)(ll) of this section, an 
institution must include in its annual 
security report a statement of policy that 
addresses the institution’s programs to 
prevent dating violence, domestic 
violence, sexual assault, and stalking. 

(1) The statement must include— 

(i) A description of the institution’s 
primary prevention and awareness 
programs for all incoming students and 
new employees, which must include— 

(A) A statement that the institution 
prohibits the crimes of dating violence, 
domestic violence, sexual assault, and 
stalking, as those terms are defined in 
paragraph (a) of this section; 

(B) The definition of “dating 
violence,” “domestic violence,” “sexual 
assault,” and “stalking” in the 
applicable jurisdiction; 

(C) The definition of “consent,” in 
reference to sexual activity, in the 
applicable jurisdiction; 

(D) A description of safe and positive 
options for bystander intervention; 

(E) Information on risk reduction; and 


(F) The information described in 
paragraphs (b](ll) and (k)(2) of this 
section; and 

(ii) A description of the institution’s 
ongoing prevention and awareness 
campaigns for students and employees, 
including information described in 
paragraph (j)(l)(i)(A) through (F) of this 
section. 

(2) For the purposes of this paragraph 

(i)- 

(i) Awareness programs means 
community-wide or audience-specific 
programming, initiatives, and strategies 
that increase audience knowledge and 
share information and resources to 
prevent violence, promote safety, and 
reduce perpetration. 

(ii) Bystander intervention means safe 
and positive options that may be carried 
out by an individual or individuals to 
prevent harm or intervene when there is 
a risk of dating violence, domestic 
violence, sexual assault, or stalking. 
Bystander intervention includes 
recognizing situations of potential harm, 
understanding institutional structures 
and cultural conditions that facilitate 
violence, overcoming harriers to 
intervening, identifying safe and 
effective intervention options, and 
taking action to intervene. 

(iii) Ongoing prevention and 
awareness campaigns means 
programming, initiatives, and strategies 
that are sustained over time and focus 
on increasing understanding of topics 
relevant to and skills for addressing 
dating violence, domestic violence, 
sexual assault, and stalking, using a 
range of strategies with audiences 
throughout the institution and including 
information described in paragraph 
(i)(l)(i)(A) through (F) of this section. 

(iv) Primary prevention programs 
means programming, initiatives, and 
strategies informed by research or 
assessed for value, effectiveness, or 
outcome that are intended to stop dating 
violence, domestic violence, sexual 
assault, and stalking before they occur 
through the promotion of positive and 
healthy behaviors that foster healthy, 
mutually respectful relationships and 
sexuality, encourage safe bystander 
intervention, and seek to change 
behavior and social norms in healthy 
and safe directions. 

(v) Risk reduction means options 
designed to decrease perpetration and 
bystander inaction, and to increase 
empowerment for victims in order to 
promote safety and to help individuals 
and communities address conditions 
that facilitate violence. 

(3) An institution’s programs to 
prevent dating violence, domestic 
violence, sexual assault, and stalking 
must include, at a minimum, the 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


225 

2016 The National Center for Campus Public Safety. All rights reserved. 





The National Center for Campus Public Safety 


Federal Register/ Vol. 79, No. 202/Monday, October 20, 2014/Rules and Regulations 62789 


information described in paragraph 

(j)(l) of this section. 

(k) Procedures for institutional 
disciplinary action in cases of alleged 
dating violence, domestic violence, 
sexual assault, or stalking. As required 
by paragraph (h)(ll)(vi] of this section, 
an institution must include in its annual 
security report a clear statement of 
policy that addresses the procedures for 
institutional disciplinary action in cases 
of alleged dating violence, domestic 
violence, sexual assault, or stalking, as 
defined in paragraph (a) of this section, 
and that— 

(iKi) Describes each type of 
disciplinary proceeding used by the 
institution; the steps, anticipated 
timelines, and decision-making process 
for each type of disciplinary proceeding; 
how to file a disciplinary complaint; 
and how the institution determines 
which type of proceeding to use based 
on the circumstances of an allegation of 
dating violence, domestic violence, 
sexual assault, or stalking; 

(ii) Describes the standard of evidence 
that will be used during any 
institutional disciplinary proceeding 
arising from an allegation of dating 
violence, domestic violence, sexual 
assault, or stalking; 

(iii) Lists all of the possible sanctions 
that the institution may impose 
following the results of any institutional 
disciplinary proceeding for an allegation 
of dating violence, domestic violence, 
sexual assault, or stalking; and 

(iv) Describes the range of protective 
measures that the institution may offer 
to the victim following an allegation of 
dating violence, domestic violence, 
sexual assault, or stalking; 

(2) Provides that the proceedings 
will— 

(i) Include a prompt, fair, and 
impartial process from the initial 
investigation to the final result; 

(ii) Be conducted by officials who, at 
a minimum, receive annual training on 
the issues related to dating violence, 
domestic violence, sexual assault, and 
stalking and on how to conduct an 
investigation and hearing process that 
protects the safety of victims and 
promotes accountability; 

(iii) Provide the accuser and the 
accused with the same opportunities to 
have others present during any 
institutional disciplinary proceeding, 
including the opportunity to be 
accompanied to any related meeting or 
proceeding by the advisor of their 
choice; 

(iv) Not limit the choice of advisor or 
presence for either the accuser or the 
accused in any meeting or institutional 
disciplinary proceeding; however, the 
institution may establish restrictions 


regarding the extent to which the 
advisor may participate in the 
proceedings, as long as the restrictions 
apply equally to both parties; and 

(v) Require simultaneous notification, 
in writing, to hoth the accuser and the 
accused, of— 

(A) The result of any institutional 
disciplinary proceeding that arises from 
an allegation of dating violence, 
domestic violence, sexual assault, or 
stalking; 

(B) The institution’s procedures for 
the accused and the victim to appeal the 
result of the institutional disciplinary 
proceeding, if such procedures are 
available; 

(C) Any change to the result; and 

(D) When such results become final. 

(3) For the purposes of this paragraph 

(k)- 

(1) A prompt, fair, and impartial 
proceeding includes a proceeding that 
is— 

(A) Completed within reasonably 
prompt timeframes designated by an 
institution’s policy, including a process 
that allows for the extension of 
timeframes for good cause with written 
notice to the accuser and the accused of 
the delay and the reason for the delay; 

(B) Conducted in a manner that— 

(J) Is consistent with the institution’s 
policies and transparent to the accuser 
and accused; 

(2) Includes timely notice of meetings 
at which the accuser or accused, or 
both, may be present; and 

(3) Provides timely and equal access 
to the accuser, the accused, and 
appropriate officials to any information 
that will be used during informal and 
formal disciplinary meetings and 
hearings; and 

(C) Conducted by officials who do not 
have a conflict of interest or bias for or 
against the accuser or the accused. 

(ii) Advisor means any individual 
who provides the accuser or accused 
support, guidance, or advice. 

(iii) Proceeding means all activities 
related to a non-criminal resolution of 
an institutional disciplinary complaint, 
including, but not limited to, factfinding 
investigations, formal or informal 
meetings, and hearings. Proceeding does 
not include communications and 
meetings between officials and victims 
concerning accommodations or 
protective measures to be provided to a 
victim. 

(iv) Result means any initial, interim, 
and final decision by any official or 
entity authorized to resolve disciplinary 
matters within the institution. The 
result must include any sanctions 
imposed by the institution. 
Notwithstanding section 444 of the 
General Education Provisions Act (20 


U.S.C. 1232g), commonly referred to as 
the Family Educational Rights and 
Privacy Act (FERPA), the result must 
also include the rationale for the result 
and the sanctions. 

(l) Compliance with paragraph (k) of 
this section does not constitute a 
violation of FERPA. 

(m) Prohibition on retaliation. An 
institution, or an officer, employee, or 
agent of an institution, may not retaliate, 
intimidate, threaten, coerce, or 
otherwise discriminate against any 
individual for exercising their rights or 
responsibilities under any provision in 
this section. 

3. Revise Appendix A to Subpart D to 
read as follows: 

APPENDIX A TO SUBPART D OF 
PART 668—CRIME DEFINITIONS IN 
ACCORDANCE WITH THE FEDERAL 
BUREAU OF INVESTIGATION’S 
UNIFORM CRIME REPORTING 
PROGRAM 

The following definitions are to be used for 
reporting the crimes listed in § 668.46, in 
accordance with the Federal Bureau of 
Investigation’s Uniform Crime Reporting 
(UCR) Program. The definitions for murder, 
rape, robbery, aggravated assault, burglary, 
motor vehicle theft, weapons: carrying, 
possessing, etc., law violations, drug abuse 
violations, and liquor law violations are from 
the “Summary Reporting System (SRS) User 
Manual” from the FBI’s UCR Program. The 
definitions of fondling, incest, and statutory 
rape are excerpted from the “National 
Incident-Based Reporting System (NIBRS) 
User Manual” from the FBI’s UCR Program. 
The definitions of larceny-theft (except motor 
vehicle theft), simple assault, intimidation, 
and destruction/damage/vandalism of 
property are from the “Hate Crime Data 
Collection Guidelines and Training Manual” 
from the FBI’s UCR Program. 

Crime Definitions From the Summary 
Reporting System (SRS) User Manual From 
the FBI’s UCR Program 

Arson 

Any willful or malicious burning or 
attempt to burn, with or without intent to 
defraud, a dwelling house, public building, 
motor vehicle or aircraft, personal property of 
another, etc. 

Criminal Homicide—Manslaughter by 
Negligence 

The killing of another person through gross 
negligence. 

Criminal Homicide—Murder and 
Nonnegligent Manslaughter 

The willful (nonnegligent) killing of one 
human being by another. 

Rape 

The penetration, no matter how slight, of 
the vagina or anus with any body part or 
object, or oral penetration by a sex organ of 
another person, without the consent of the 
victim. 
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Robbery 

The taking or attempting to take anything 
of value from the care, custody, or control of 
a person or persons by force or threat of force 
or violence and/or by putting the victim in 
fear. 

Aggravated Assault 

An unlawful attack by one person upon 
another for the purpose of inflicting severe or 
aggravated bodily injury. This type of assault 
usually is accompanied by the use of a 
weapon or by means likely to produce death 
or great bodily harm. (It is not necessary that 
injury result from an aggravated assault when 
a gun, knife, or other weapon is used which 
could and probably would result in serious 
personal injury if the crime were successfully 
completed.) 

Burglary 

The unlawful entry of a structure to 
commit a felony or a theft. For reporting 
purposes this definition includes: unlawful 
entry with intent to commit a larceny or 
felony: breaking and entering with intent to 
commit a larceny; housebreaking; 
safecracking; and all attempts to commit any 
of the aforementioned. 

Motor Vehicle Theft 

The theft or attempted theft of a motor 
vehicle. (Classify as motor vehicle theft all 
cases where automobiles are taken by 
persons not having lawful access even 
though the vehicles are later abandoned— 
including joyriding.) 

Weapons: Carrying, Possessing, Etc. 

The violation of laws or ordinances 
prohibiting the manufacture, sale, purchase, 
transportation, possession, concealment, or 
use of firearms, cutting instruments, 


explosives, incendiary devices, or other 
deadly weapons. 

Drug Abuse Violations 

The violation of laws prohibiting the 
production, distribution, and/or use of 
certain controlled substances and the 
equipment or devices utilized in their 
preparation and/or use. The unlawful 
cultivation, manufacture, distribution, sale, 
purchase, use, possession, transportation, or 
importation of any controlled drug or 
narcotic substance. Arrests for violations of 
State and local laws, specifically those 
relating to the unlawful possession, sale, use, 
growing, manufacturing, and making of 
narcotic drugs. 

Liquor Law Violations 

The violation of State or local laws or 
ordinances prohibiting the manufacture, sale, 
purchase, transportation, possession, or use 
of alcoholic beverages, not including driving 
under the influence and drunkenness. 

Crime Definitions From the National 
Incident-Based Reporting System (NIBRS) 
User Manual from the FBI’s UCR Program 

Sex Offenses 

Any sexual act directed against another 
person, without the consent of the victim, 
including instances where the victim is 
incapable of giving consent. 

A. Fondling —The touching of the private 
body parts of another person for the purpose 
of sexual gratification, without the consent of 
the victim, including instances where the 
victim is incapable of giving consent because 
of his/her age or because of his/her 
temporary or permanent mental incapacity. 

B. Incest —Sexual intercourse between 
persons who are related to each other within 


the degrees wherein marriage is prohibited 
by law. 

C. Statutory Rape —Sexual intercourse 
with a person who is under the statutory age 
of consent. 

Crime Definitions From the Hate Crime Data 
Collection Guidelines and Training Manual 
From the FBI’s UCR Program 

Larceny-Theft (Except Motor Vehicle Theft) 
The unlawful taking, carrying, leading, or 
riding away of property from the possession 
or constructive possession of another. 
Attempted larcenies are included. 
Embezzlement, confidence games, forgery, 
worthless checks, etc., are excluded. 

Simple Assault 

An unlawful physical attack by one person 
upon another where neither the offender 
displays a weapon, nor the victim suffers 
obvious severe or aggravated bodily injury 
involving apparent broken bones, loss of 
teeth, possible internal injury, severe 
laceration, or loss of consciousness. 

Intimidation 

To unlawfully place another person in 
reasonable fear of bodily harm through the 
use of threatening words and/or other 
conduct, but without displaying a weapon or 
subjecting the victim to actual physical 
attack. 

Destruction/Damage/Vandalism of Property 
To willfully or maliciously destroy, 
damage, deface, or otherwise injure real or 
personal property without the consent of the 
owner or the person having custody or 
control of it. 

[FRDoc. 2014-24284 Filed 10-17-14; 8:45 am] 
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CASE STUDY - OPEN LETTER TO STUDENTS 

CASE STUDY 1: "AN OPEN LETTER TO STUDENTS": PRESIDENT EASTMAN EMAILS ECKERD COMMUNITY 
ABOUT SEXUAL ASSAULT AND HARASSMENT ON CAMPUS 

POSTED BY THE CURRENT ON NOV 23, 2014. FILED UNDER NEWS. 

THIS IS THE EMAIL SENT OUT TO ALL STUDENTS AND FACULTY BY PRESIDENT DONALD EASTMAN ON NOV. 23, 
2014 AT 1:57 P.M. 

Dear Eckerd College students. 

As you know, the College has launched an educational and awareness campaign to attempt to minimize sexual harassment 
and assault in our community. The goal is to raise the awareness of all community members with respect to sexual harassment 
and assault and to help prevent those incidents by that increased awareness. 

You also know that our College is not alone in its concern about such behavior, principally among its students. And you know 
that these incidents are almost always preceded by consumption, often heavy consumption, of alcohol, often by everyone 
involved in them. 

You can do your part in helping this College and this culture address this nexus of problems by doing two relatively simple 
things: 

• By limiting your own consumption of alcohol, and encouraging your friends to do the same. Socrates included wine at 
his Symposium, but he did not get drunk. 

• You can be thoughtful about the dramatic and often negative psychological effects that sexual activity without 
commitment can have. Virtue in the area of sexuality is its own reward, and has been held in high esteem in Western 
Culture for millennia because those who are virtuous are happier as well as healthier. No one's culture or character 
or understanding is improved by casual sex, and the physical and psychological risks to both genders are profound. 

Every year at the end of the Eckerd College Commencement ceremony, I say to the graduating class, "I hope you feel not 
only well taught, but well loved. We will miss you." I mean every word of that. This open letter is written in that spirit - not as 
preachment, but with great affection and true, deep and lasting concern. 

As always, I am available for your responses or a visit to my office. I wish each of you good luck in your final weeks of the 
semester, and a happy, healthy, virtuous 2015. 

http://theonlinecurrent.com/an-open-letter-to-students-president-eastman-emails-eckerd- 

COMMUNITY-ABOUT-SEXUAL-ASSAULT-AND-HARASSMENTON-ON-CAMPUS/ 
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CASE STUDY - STATEMENTS MADE BY PRESIDENT OF LINCOLN UNIVERSITY 

CASE STUDY 2: STATEMENTS MADE BY FORMER PRESIDENT ROBERT JENNINGS, 

LINCOLN UNIVERSITY, AT ALL-WOMEN'S CONVOCATION, SEPTEMBER 2014 

"Now let me let you in on a little secret. Men treat you, treat women, the way women allow us to treat them. And let me let 
you in on another little secret. We will use you up if you allow us to use you up. Well guess what? When it comes time for us to 
make that final decision, we're going to go down the hall and marry that girl with the long dress on. That's the one we're going 
to take home to mom. Because there's something about the way you carry yourself and respect yourself that commands and 
demands respect from us. 

"The other thing I want to tell you about brothers is that we will lead you to believe that you're the best thing since sliced 
bread. But we're slicing your bread and somebody else's bread, too...if you allow us to do that. We'll give you our rap; it'll be 
the best thing you've ever heard, and come the next day, we'll act like we don't even know you. Am I right about it? You know 
I'm right about it." 

"And let me tell you how I know I'm right about it. I'm right about it because we have had on this campus, three cases of young 
women, who after having done whatever they did with the young men, and then it didn't turn out the way they wanted it to turn 
out, guess what they did? They then went to Public Safety and said, 'He raped me.' So then we have to do an investigation. We 
have to start pulling back all the layers and asking all kinds of questions. 

"And when we start trying to collect the data and ask the questions...and why do we do that? Because we know that possibly 
somebody's life is getting ready to change forthe rest of their life. Because there's no more serious accusation. And within the 
last 30 days, the United States federal government has now issued a new set of regulations that deal with sexual misconduct 
on colleges and university campuses. And the penalty is jail time. 

"What happens when you allege that somebody did something of that nature to you? You go to jail. I don't care how close 
they are to finishing their degree. Their whole life changes over night. Because they're gonna get a record and that record is 
then gonna follow them for the rest of their life. They're going to be expelled from the university. It's gonna be very difficult 
for them to get into anyone else's university because they have to explain at the receiving institution why they were expelled 
from the institution that they were expelled from. 

"And we have to send the transcript, we have to note on there the reason for him being expelled. And so when they see that, 
then they don't want to take a chance on letting them into their university because they don't know what they are getting 
ready to get themselves in for." 

"Why am I saying all of this, ladies? I'm saying this first and foremost, don't put yourself in a situation that would cause you to 
be trying to explain something that really needs no explanation had you not put yourself in that situation." 

https://www.insidehighered.com/news/2014/ii/io/debate-over-university-presidents-comments-rape 
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COMMON RAPE MYTHS FROM THE ILLINOIS RAPE MYTH ACCEPTANCE SCALE (IRMAS) 

Updated Illinois Rape Myth Acceptance Scale (IRMA) 


Strongly agree Strongly disagree 



1 

2 

3 

4 

5 

Subscale 1: She asked for it 






1. If a girl is raped while she is drunk, she is at least somewhat responsible 
for letting things get out of hand. 






2. When girls go to parties wearing slutty clothes, they are asking for 
trouble. 






3. If a girl goes to a room alone with a guy at a party, it is her own fault if 
she is raped. 






4. If a girl acts like a slut, eventually she is going to get into trouble. 






5. When girls get raped, it's often because the way they said "no" was 
unclear. 






6. If a girl initiates kissing or hooking up, she should not be surprised if a 
guy assumes she wants to have sex. 






Subscale 2: He didn't mean to 






7. When guys rape, it is usually because of their strong desire for sex. 






8. Guys don't usually intend to force sex on a girl, but sometimes they get 
too sexually carried away. 






9. Rape happens when a guy's sex drive goes out of control. 






10. If a guy is drunk, he might rape someone unintentionally. 






11. It shouldn't be considered rape if a guy is drunk and didn't realize what 
he was doing. 






12. If both people are drunk, it can't be rape. 






Subscale 3: It wasn't really rape 






13. If a girl doesn't physically resist sex—even if protesting verbally—it can't 
be considered rape. 






14. If a girl doesn't physically fight back, you can't really say it was rape. 






15. A rape probably doesn't happen if a girl doesn't have any bruises or 
marks. 






16. If the accuse(d "rapisf' doesn't have a weapon, you really can't call it 
rape. 






17. If a girl doesn't say "no" she can't claim rape. 






Subscale 4: She lied 






18. A lot of times, girls who say they were raped agreed to have sex and then 
regret it. 






19. Rape accusations are often used as a way of getting back at guys. 






20. A lot of times, girls who say they were raped often led the guy on and 
then had regrets. 






21. A lot of times, girls who claim they were raped have emotional problems. 






22. Girls who are caught cheating on their boyfriends sometimes claim it was 
rape. 







• Scoring: Scores range from 1 (strongly agree) to 5 (strongly disagree). 

• Scores may be totaled for a cumulative score. 

• Higher scores indicate greater rejection of rape myths. 
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INTERSECTING AXES OF PRIVILEGE, DOMINATION AND OPPRESSION 


Intersecting Axes of Privilege, Domination, and Opression 
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STRAND FETI INTERVIEW 


The Forensic Experiential Trauma Interview 

(FETI) 

By Russell W. Strand 

United States Army Military Police School 

Traumatized individuals often undergo a process many professionals and victims do 
not commonly understand. Many professionals inside and outside law enforcement 
have been trained to believe when an individual experiences an event, to include a 
trauma event, the cognitive (prefrontal cortex) brain usually records the vast 
majority of the event including the who, what where, why, when and how and 
peripheral vs. central information. This approach often ignores the role of bottom- 
up attention of the more primitive portion of the brain during highly stressful or 
traumatic event. Therefore, when the criminal 
justice system responds to the report of a crime 
most professionals are trained to obtain this 
type of peripheral and higher level thinking and 
processing information often discounting the 
enhancement of memory traces - for what was 
attended, via bottom-up mechanisms and 
norepinephine and glucocorticoid effects on the 
amygdala and hippocampus. Sadly, collecting 
information about the event in this manner 
while overlooking the manner in which the memory and trauma shapes the memory 
may actually inhibit traumatic or highly stressful or fear producing memory and the 
accuracy of the details provided. Trauma victims/witnesses do not generally 
experience trauma in the in the same way most of us experience a non-traumatic 
event. The body and brain react to and record trauma in a different way then we 
have traditionally been led to believe. When trauma occurs, the prefrontal cortex 
will frequently shut down leaving the less primitive portions of the brain to 
experience and record the event. The more primitive areas of the brain do a great 
job recording experiential and sensory information but don't do very well recording 
the information many professionals have been trained to obtain. Most interview 
techniques have been developed to interview the more advance portion of the brain 
(prefrontal cortex) and obtain specific detail/peripheral information such as the 
color of shirt, description of the suspect, time frame, and other important 
information. Some victims are in fact capable of providing this information in a 
limited fashion. Most trauma victims however are not only unable to accurately 



When trauma occurs, the 
prefrontal cortex will 
frequently shut down leaving 
the less primitive portions of 
the brain to experience and 
record the event. 
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provide this type of information, but when asked to do so often inadvertenly 
provide inaccurate information and details which frequently causes the fact finder 
to become suspicious of the information provided. Stress and trauma routinely 
interrupt the memory process thereby changing the memory in ways most people 
do not accurately appreciate. One of the mantras within the criminal justice system 
is "inconsistent statements equal a lie". Nothing could be further from the truth 
when stress and trauma impact memory, research shows. 

In fact, good solid neurobiological science routinely demonstrates that, when a 
person is stressed or traumatized, inconsistent statements are not only the norm, 
but sometimes strong evidence that the memory was encoded in the context of 
severe stress and trauma. In addition, what many in the criminal justice field have 
been educated to believe people do when they lie (e.g., changes in body language, 
affect, ah-filled pauses, lack of eye contact, etc.) actually occur naturally when 
human beings are highly stressed or traumatized. Science of memory and 
psychological trauma must be applied to interview approaches and techniques. 

Since the vast majority of traditional training and experience has caused many to 
focus on the higher functioning portons of the brain and research clearly shows 
these portions of the brain is not generally involved in experiencing, reacting to or 
recording the experience, the FETl process was developed and implemented as 
proven methods to properly interview the more primitive portions of the brain. This 
technique not only reduces the innacuarcy of the information provided but will 
greatly enhance understanding of the the experience, thereby increasing the 
likelyhood of a better understanding of the totality of the event. FETl is highly 
effective technique for victim, witness and some suspect/subject interviews. FETl 
entails the adaptation of the principles used in critical incident stress debriefing and 
defusing (impact of the event including emotional and physical responses) as well as 
principles and techniques developed for forensic child interviews (open-ended non¬ 
leading questions, soft interview room and empathy) as well as neurobiology of 
memory and psychological trauma (initially tapping into the lower functioning 
portion of the brain to understand the experience as well as the meaning of the 
experience in a non-threatening, non-suggestive manner). This concept and 
approach of this technique can be described as dL forensic psychophysiological 
investigation - an opportunity for the victim to describe the experience of the sexual 
assault or other traumatic and/or fear producing event, physically and emotionally. 
This method has resulted in reports of better victim interviews by those who have 
used it. More importantly, the FETl interview process obtains significantly more 
information about the experience, enhances a trauma victims ability to recall, 
reduces the potential for false information, and allows the interviewee to recount 
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the experience in the manner in which the trauma was experienced. The FETI 
interview enhances the investigative process by taking a one-dimensional 
traditional investigation and turning it into a three-dimensional offense-centric 
investigation including subjective experiences indicative of trauma-based brain 
states. Traumatic memories are often encoded and retrieved differently than non- 
traumatic memories, so they have that dimension of the experience, and then 
presenting the fullness - and limitations - of the victim's memories, including the 
fragmented sensations and emotions, lack of narrative and sequencing, etc., which 
are then critical facts of their own. 

This technique significantly enhances the quality and quantity of testimonial and 
psychophysiological evidence obtained. This method has also been shown to 
drastically reduce victim recantations, increase victim cooperation and participation 
and significantly improves chances for successful investigations and prosecutions. 

The forensic experiential trauma interview includes using interview techniques 
described below: 

A Paradigm Shift... 

Forensic Experiential Trauma Interview 


□ Acknowledge their trauma/pain/difficult situation 

□ What are you able to tell 
me about your experience? 

■ Tell me more about... or that... 

□ What was your thought process during this experience? 

□ What are you able to remember about...the 5 senses 

□ What were your reactions to this experience 

■ Physically® 

■ Emotionally 

□ What was the most difficult part of this experience for 
you? 

□ What, if anything can’t you forget about your 
experience? 

□ Clarify other information and details...after you facilitate all 
you can about the “experience” 

a. Acknowledge the victim’s trauma and/or pain. This will assist you, the 
listener, to demonstrate genuine concern and empathy towards the interviewee in 
an attempt to provide a sense of psychological and physical safety during the 
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interview process. It may be difficult to establish trust with someone whose trust 
may have ben horribly violated by another human being they may have trusted. 
Every effort should be made by you to demonstrate genuine empathy, patience and 

understanding towards the person with whom you 
are facilitating a disclosure of their experience. You 
may need to spend additional time establishing 
this your sincere empathy and caring concern to be 
invited into their traumatic and/or painful 
experience. One of the greatest needs of anyone 
who has experienced or is experiencing high stress 
and/or trauma is the need to be safe, trust is 
central to that need. The interviewer must take 
responsibility to build trust in the most effective 
and appropriate way. Once trust is established, the 
interviewer may be invited into what can be 
termed as "the trauma bubble". The trauma bubble is where much of the most 
important psychophysiological evidence may reside. It is vitally important for the 
interviewer to demonstrate patience, understanding, and empathy in a non- 
judgmental manner throughout the interview process. 


One of the greatest needs of 
anyone who has experienced 
or is experiencing high stress 
and/or trauma is the need to 
be safe, trust is central to that 
need. 


b. Ask the victim/witness what they are ahle to rememher about 
their experience. Two key words in this question are "able" and "experience". 
Not ah victims are able to recall ah significant information about something that 
happened to them initially or even after a period of time. Using the word "able" has 
been proven to relieve some pressures on the trauma victim thereby increasing the 
information they are able to provide. Using the term "experience" encourages the 
victim to describe their actual experience relieving the pressure on the interviewee 
to try to figure out what is important to the interviewee in the context of a criminal 
investigation. As the victim/witness describes their experience, the Interviewer can 
better understand what happened as they are provided a recounting of the events 
that are generally extremely rich in details. Following the initial open-ended 
prompt, employ active listening techniques allowing the interviewee to free-flow 
their description of what they remember about their experience. The Interviewer 
will enhance this description by adding additional open-ended prompts such as "tell 

me more about that" or "tell me more about_". This technique will allow the 

interviewee to provide even more significant information about their experience by 
prompting their memory in a more natural way. Open-ended prompts should 
include the interviewee's emotional and physical experiences, before, during, and 
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after the reported incident. Do not tell the interviewee to start at the beginning. This 
technique often inhibits trauma memory recall. Providing an opportunity for the 
victim to communicate his/her experience in the manner in which he/she recalls 
what happened is much more effective than initially requiring the victim to provide 
a chronological narrative. A sequential narrative may come to the victim later. 


c. Ask the victim/witness about their thought process at particular 
points during their experience. What was he/she thinking and how was 
he/she processing his/her experiences. This will assist the interviewer to better 
understand the actions/inactions and behaviors of the victim before, during, and 
after the assault. This will also reduce or even eliminate the need for the Interviewer 
to ask the victim/witness why they did or did not do something such as fight back, 
kick, scream, run, etc. Why questions of this nature have been proven to re-victimize 
victims, close them down, increase false information, and destroy or damage fragile 
trauma memories. By asking what their thought process was not only provides 
additional understanding of the victim/witness reaction and behaviors, but also 
increases their ability to recall additional psychophysiological evidence. For 
example, if the victim was sexually assaulted and during the sexual assault they may 
have "frozen" due to tonic immobility, asking them what they were thinking at the 
time they were being assaulted will often prompt will often solicit responses such as 
"1 though he was going to kill me", "1 couldn't move or scream", "1 couldn't 
understand what was happening at that moment". This type of information not only 
assists the Interviewer in determining a better understanding of why the 
victim/witness did or did not do something, but also identifies significant forensic 
physiological evidence that will assist in proving or disproving and or corroborating 
the reported offense., 


d. Ask about tactile memories such as sounds, sights, smells, and 
feelings before, during, and after the incident. This is one of the most 
important aspects of the FETl process and a central theme. Because the primitive 
portion of the brain is optimized to collect, store, and recount this information far 
more efficiently than peripheral information or details, this is crucial evidence to 
collect as well. It is also believed that tactile and sensory details may block some 
memories and negatively impact on the victim's ability to disclose additional 
information. Asking about sensory information has been shown to increase the 
victim's ability to relate to the experience in a way that produces significantly more 
information. Sensory information also assists fact-finders and juries to better relate 
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to the experience of the victim as well. Asking about sights, sounds, smells, feelings 
(physical and emotional), and tastes throughout the interview about specific 
memories related by the interview is extremely beneficial for the interviewer to 
better understand the experience and assist the interviewee in remembering and 
relating essential memories including central details (those details most important 
to the interviewee) and peripheral details (those details judged not important to the 
interviewee). For example, during the interview of an experienced police officer 
who witnessed a woman shooting herself in the head (specifically - "blew her brains 
out" as related by the officer) following an attempt to talk her out of shooting 
herself, this officer provided details of the events surrounding this experience. 
Following open-ended questions about this officer’s experience, the officer 
concluded he recounted all the details he could recall. This officer was then asked 
what, if anything he was able to remember about what it smelled like after the 
woman "blew her brains out". This officer appeared to reel back in his chair, his 
nose started to twitch and he appeared to become emotional following this 
question. The officer then recounted in a very animated manner that he smelled 
"honeysuckle". Following his disclosure about the honeysuckle, this officer became 
even more animated and disclosed, and demonstrated, that this woman's hand was 
shaking and she was breathing deeply after she shot herself. This officer then added 
that her blood flowed from her open head "like motor oil". This officer had not 
remembered these specific details during previous traditional interviews and was 
surprised by the amount of detail he was able to recall following the sensory cue 
provided by the FETl interviewer. This is but one example of many in which victims 
and witnesses of trauma can be assisted to recall specific sensory memories, which 
often assist them in remembering not only explicit memories, but implicit memories 
as well. Sensory information is often at the core of central details for most 
individuals. Therefore, asking specific questions about the various senses 
throughout the FETl process greatly enhances the likelihood of obtaining accurate 
experiential information increasing the ability of the interviewee to recall essential 
central details of the experience. Some individuals will recall certain senses better 
than others, so it is important to ask about all senses separately while obtain specific 
memories during specific aspects of the experience before, during and after the 
traumatic event. 

e. Ask the interviewee how this experience affected them 
physically and emotionally. This is extremely important to understand 
because the effects of the assault will increase the Interviewer's understanding the 
context of the experience, as well as provide evidence and insights about the trauma 
in ways that will further an in-depth conception of the impact of the assault on the 
victim. How the victim felt before, during, and after the event under investigation is 
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fundamentally important for the Interviewer to understand and collect. During fear 
producing and traumatic events the sympathetic and parasympathetic system of the 
human body react to the fear stimulus in significant ways. The victim/witness may 
experience the emotional feelings of fear, shock, anger, rage, sadness, etc. The 
victim/witness may also experience physiological reactions to the trauma including 
the emotional feelings combined with the physical manifestations of stress, crisis, 
and trauma such as shortness of breath, increased heart rate, dilated pupils, muscle 
rigidity and/or pain, light-headedness and or headache, tonic immobility, 
dissociation, etc. identifying and properly documenting these reactions to their 
experience are essential pieces of information that can greatly assist the interviewer 
in understanding the context of the experience and provide significant forensic 
psychophysiological evidence. 

f. Ask the victim/witness what the most difficult part of the 
experience was for them. Trauma victims/witnesses will often intentionally 
or unintentionally repress extremely difficult to handle information about their 
experiences. A sensitive inquiry about the most difficult part of their experience may 
provide significant evidence of the trauma experience and/or crime and will in 
many cases increase understanding of the totality of circumstanced in reference to 
the victim/witness experience. Additionally, the most difficult part of the 
interviewees experience is more often than not the "key" central detail that may 
have not only framed the manner in which the trauma was experienced and 
remembered, but may also be fundamentally important aspect for investigators to 
better understand the context of that experience and subsequent 
reactions/behaviors of the interviewee following that experience. 

g. The interview should inquire what, of anything can’t the 
interviewee forget about their experience. This question may assist the 
interviewer and interviewee to better understand another critical "central detail" 
and a better understanding of the interviewee's perception and response to the 
trauma. This question also may obtain additional psychophysiological evidence. For 
example, a victim of a robbery in which the victim was brutally beaten by two 
assailants with hammers, was initially interviewed by a responding police officer 
utilizing traditional who, what, where, why, when, and how police questions in an 
attempt to obtain a chronological narrative immediately following the event. This 
particular victim became increasingly frustrated during the interview because he 
could not remember and did not know the answers to the majority of the questions 
the police officer was asking the robbery victim. Questions such as "what time did 
the incident occur", "how many times did they hit you", "how long did they hit you", 
"what did they look like", how tall were they", what were they wearing", "why didn't 
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you let them take your watch" (the victim continued to hold his arm on which he 
was wearing the watch during the attack - possible tonic immobility]. As these 
questions, and many others, were being asked, the victim continued to become more 
frustrated and agitated because he felt he should know the answers simply because 
the police officer was asking them. This line of questioning was potentially 
increasing the victims stress level, increasing stress hormones, decreasing the 
ability of the victim to answer the questions and possibly increasing the possibility 
that the victim, with a desire to assist the officer, to provide inaccurate information. 
During a subsequent FETI interview of this same victim, the victim was initially 
unable to provide any additional experiential information. This victim was then 
asked, "what, if anything, can't you forget about your experience?" Following this 
question, the interviewee began to hit his head stating "the hammers 
hitting my skull, the hammers hitting my skull, I can't get that sound out 
of my mind, I can't sleep well, I can't concentrate, the hammers hitting 
my skull". After this disclosure, this victim was able to remember 
significant details about the robbery including other sensory 
information, what happened before, during and after the robbery, and 
other significant information about this experience. 

h. The interviewer should clarify other information and 
details (e.g. who, what, where, when, and how) after 
facilitation and collection of the forensic 
psychophysiological experiential evidence. Although the 
primitive portions of the brain collect, store, and recall information 
pertaining to the experience, the cognitive brain may have collected or 
is able to retrieve from other portions of the brain information 
pertaining to the who, what, where, when, and how types of 
information. Interviewers should be careful about asking specific 
questions pertaining to length of time and elements of distance due to 
the fact that fear and trauma often distorts time and distance. The 
Interviewer should explore the additional central/peripheral 
information and who, what, where, when, and how type of information 
in a sensitive and empathetic manner taking great care not to inhibit or 
change already fragile testimonial trauma evidence. 

The FETI interview techniques are specifically designed to provide an 
opportunity for the Interviewer to obtain significantly more psychophysiological 
evidence than traditional interview techniques. Psychophysiological evidence is 
defined as "evidence which tends to prove or disprove the matter under 


Memory encoding 
during a traumatic 
event is diminished 
and sometimes 
inaccurate, and due to 
bottom-up attention 
processes focused only 
on central details 
perceived as essential 
to survival and self- 
defense many aspects 
of the event, including 
those deemed by 
investigators as 
essential facts of the 
crime, may not be 
encoded strongly 
or at all. 
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investigation based on psychological and physical reactions to the criminal conduct 
the person experienced or witnessed. Examples would include, but are not limited 
to: nausea, flashbacks, muscle rigidity, trembling, terror, memory gaps, etc.” In 
addition, these techniques provide the victim a better avenue for disclosure, 
reducing the potential for defensive feelings and uncooperative 
behavior, which can limit the information/evidence provided to an 
Interviewer. 


Memory encoding during a traumatic event is diminished and 
sometimes inaccurate, and due to bottom-up attention processes 
focused only on central details perceived as essential to survival and 
self-defense, many aspects of the event, including those deemed by 
investigators as essential facts of the crime, may not be encoded 
strongly or at all. But the assault's psychophysiological impact is 
registered with much greater accuracy and strength in the brain's 
circuitries of fear and stress, and remembered with far more precision. 
The impact of the psychophysiological experience also continues to 
produce potential psychophysiological evidence long after the event. 
Indeed, psychophysiological evidence is often the only evidence 
available to distinguish between consent/non-consent and levels of 
incapacitation, ft is also extremely beneficial in demonstrating the 
'three dimensional' assault experience and subsequent victim reactions 
and behaviors. 


Victims should not be 
treated as witnesses to 
their own crime - they 
have an experience we 
have a duty to facilitate 
a disclosure, document 
and present in a three 
dimensional manner 
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RUSS STRAND FETI ARTICLE 


Shifting the Paradigm for Investigating Trauma Victimization 



The Forensic Experiential Trauma 
Interview (FETI) utilizes information 
about the parts of the brain that 
experience trauma. This technique not 
only reduces the inaccuracy of the 
information obtained but enhances 
understanding of the experience, 
increasing the likelihood that judges and 
juries will also understand the 
event. This type of interview technique 
is being employed by Army CID special 
(Photo by Colby T. Hauser, USACIDC) agents and other criminal investigators 

trained by Russell Strand, a retired 

U.S. Army CID special agent and the current chief of the Family Advocacy Law 
Enforcement Training Division at the U.S. Army Military Police School. 


Russell Strand was selected by the End Violence Against Women International Board of 
Directors to receive their 2012 Visionary Award for his work with the military. Strand 
emphasized the great job being done in the military to identify sex offenders and hold 
them accountable. While Strand is proud of the work the military has done he admits 
much work remains. The Army has been looking at research to find better ways to relate 
to the victim's experience, and identify sex offenders and hold them 
accountable. Research also suggests first responders need to re-evaluate their reliance 
on their instincts when dealing with trauma victims. 

Investigating and prosecuting sexual 
assaults is very difficult. Victims 
seldom report and even if they do, 
they frequently behave in ways that 

Und6rstanding th© Context of make successful prosecution less 
the Crime = Forensic Experiential likeiy, for example, they commonly 
Evidence delay reporting, minimize, and self¬ 

blame. Often victims are not believed 
because they have been seen with 
their rapists and appear to be willingly involved with them. 

Good victims are bad witnesses, according to Strand, who explains: "Offenders are so 
good at what they do. They're going to use alcohol, drugs and trauma so (the victims) 
don't remember much." In addition, the trauma itself impacts the brain, effectively 
shutting down cognition and leaving the more primitive mid-brain and brainstem to 
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experience and record the event. Strand explains, "While the more primitive portions of 
the brain are generally very good at recording experiential and sensory information, they 
do not do very well at recording the type of information law enforcement professionals 
have been trained to obtain, i.e., the 'who, what, when, where, why, and how.'" 


Traumatic responses can alter... 


□ Physiology 

□ Heart rate, respirations, dilated pupils, dry 
mouth, knot in the stomach 

a Affective (mood and emotion) responses 

□ Fear, helplessness, horror 

□ Cognitive (thought) processing 

□ Memory - fragmented, out of sequence 
o Time distortion 

o Increased confabulation 

□ Trauma memory and recall 


Memory largely consists of three basic elements: electrical, chemical and 
vibrations/frequencies. Stress and trauma routinely interrupt the memory process 
thereby changing the memory in ways most people do not accurately appreciate. 

One of the mantras within the criminal justice system is "inconsistent statements equal a 
lie". Strand contends that nothing could be further from the truth when stress and 
trauma impact memory. 

In fact, when a person is stressed or traumatized, good solid neurobiological science 
routinely demonstrates that inconsistent statements are not only the norm, they can also 
be a hallmark of the effects of stress and trauma. 

What many in the criminal justice field have been educated to believe people do when 
they lie (changes in body language, affect, ah-filled pauses, lack of eye contact, etc.) 
actually occur naturally when human beings are highly stressed or traumatized. Strand 
feels strongly that the science of memory and trauma must be applied to interview 
approaches and techniques. 
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Trauma differs from stress 


□ Trauma is a more extreme version of 
stress, perceived as life threatening and 
evoking fear, helplessness and even 
horror. 

□ Physical and emotional responses to 
trauma last long after the event is over 
leaving fear and psychological arousal that 
linger as memories. 

□ Trauma is life changing. 


Law enforcement as well as the general population believes the cognitive (thinking) brain 
will always capture the facts. However, traumatic events like sexual assault are not 
perceived or experienced the same way that most of us experience a non-traumatic 
event. Most interview techniques have been developed to interview the cognitive brain 
("Just the facts, ma'am") and obtain cognitive information, such as the color of shirt, 
description of the suspect, time frame, and other important information. 

Many trauma victims are not only unable 
to accurately provide this type of 
information, but when asked to do so 
often inadvertently provide inaccurate 
information. While past training and 
experience has focused on the cognitive 
brain, research clearly shows the 
cognitive is not generally involved in 
experiencing or recording the traumatic 
incident. What are needed are methods 
to properly interview the portions of the brain that actually recorded the experience. 

Strand describes the problem in terms of "dimensions". Professionals within the criminal 
justice system are often trained to respond to a three-dimensional experience (one that 
is full of sensory data) but collect and document what "happened" in a one dimensional 
manner (cold, hard facts). This information is then presented to judges and juries. They 
are expected to make appropriate judgments by filling in the blanks, but the blanks can't 
be filled in and the richness of the experience is lost. Indeed, some victim blaming may 
be the default reaction of judges and juries who see victim behavior out of its sensory 
context. 


Traumatic events like sexual 
assault are not perceived or 
experienced the same way 
most of us experience a non- 
traumatlc event 
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Collecting Physiological 
Evidence in Trauma Cases 


Incapacitation 
Muscio lllgidit> 


Flathbacka 

Trambling 


Nausea 


Terror 
Signs of 



Hamory Gaps 
Sear/Anpar 
Tonic Immeblllty 
Tanolon aaOuction 


Poycholoplcal/ 
Physical Changaa 


Victim Impact 


Sahawlors 


Strand proposes focusing on the three dimensional experience. So, for example, the 
gut-wrenching fear a victim experienced, her perception of danger, what she smelled 
perhaps, need to be collected and preserved along with facts. This 
experiential evidence completes the package presented to judges and juries, allowing 
them to truly understand and appreciate what the victim experienced- the full three 
dimensional experience. 

Currently, most criminal investigations focus on two major categories of evidence - 
physical evidence and testimonial evidence. This evidence is found by processing crime 
scenes, collecting DNA and other valuable physical evidence, and collecting testimonial 
evidence through interviews and interrogations. Often overlooked and underappreciated, 
however, is a class of evidence called forensic physiological evidence. This evidence is 
based on documented psychological and physical reactions to a crime experienced or 
witnessed by an individual. These reactions can include nausea, flashbacks, muscle 
rigidity, trembling, terror, memory gaps, sights, sounds, smells, or other psychological 
or physical responses to the experience. 

Sexual assault investigations may produce little or no physical evidence due to the 
nature of the crime, especially if only "constructive force" (non-violent physical force) is 
used by the offender. Traditional testimonial evidence can be altered both by poor 
cognitive memories and impact of stress and trauma on those memories. 


Traumatic events diminish and 


Physiological evidence Is often sometimes distort the cognitive or 
the only evidence available to thinking memory, a different more 


primitive part of the brain collects the 
physiological impact. This impact is 
collected with much greater accuracy and 
remembered with far more precision. The 
impact of the physiological experience 


distinguish between 
consent/non-consent and levels 
of Incapacitation 


also continues to produce potential physiological evidence long after the event. 
Physiological evidence is often the only evidence available to distinguish between 
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consent/non-consent and levels of incapacitation. It is also extremely beneficial in 
demonstrating the three dimensional experience and subsequent victim reactions and 
behaviors. 


Russell Strand believes the Forensic Experiential Trauma Interview (FETI) is an 
innovative way to "interview the brainstem". Fie describes the technique as built on 
research and experience surrounding child forensic interviews, critical incident stress 
debriefing, and neurobiology. 


A Paradigm Shift... 

Forensic Experiential Trauma Interview 


Acknowledge their trauma/pain/difficult situation 

□ What are you able to tell 
me about your experience? 

■ Tell me more about... or that... 

□ What was your thought process 
during this experience? 

□ Whatwere your reactions to this experience 

■ Physically 

■ Emotionally 



I l\Dlh SVMK' 


RmniWoAlMIA 


a Whatareyou able to remember about...the 5 senses 

a What was the most difficult part of this experience for 
you? 

□ Clarify other information and details...after you facilitate all 
you can about the “experience” 



Use of the FETI technique in domestic violence cases is also emerging as an extremely 
promising strategy for increasing successful interventions, investigations and 
prosecutions. Utilizing the FETI enhances the proper collection of forensic physiological 
evidence. It also increases the amount of evidence that can be collected when 
individuals experience stressful and traumatic events. Once victims are allowed the 
opportunity to share their experience and work through some of the trauma during the 
interview, they are often much more capable of providing the details surrounding the 
experience than they were able to using traditional interview techniques. Strand 
believes this is nothing short of a paradigm shift. 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


246 

2016 The National Center for Campus Public Safety. All rights reserved. 



The National Center for Campus Public Safety 


UNDETECTED RAPIST - DR. LISAK 


The Undetected Rapist 

David Lisak, Ph.D. 
University of Massachusetts Boston 


False stereotypes and misconceptions about who rapists are and how rapists 
behave continue to hamper the criminal justice system. These stereotypes and 
misconceptions stem from decades of social science research and media coverage that 
have focused on the tiny handful of rapists whose crimes are reported by victims and who 
are then subsequently successfully prosecuted. These incarcerated rapists have been 
extensively studied. Many of them committed acts of grievous violence, inflicting 
gratuitous injuries on victims. In many cases, their victims were total strangers, and often 
these cases received considerable media coverage. As a result, there is a widespread 
belief that rapists typically attack strangers, use weapons, and inflict extensive physical 
injuries. Thus, when a rape case arises in which the rapist does not appear to fit this 
stereotype, many people find it hard to view the assault as a “real rape.” 

However, twenty years of research on so-called “undetected” rapists - men who 
commit rapes but who are either not repotted or not prosecuted for their crimes - has 
clearly demonstrated that the old stereotypes about rapists are false. These undetected 
rapists represent the vast majority of rapists, and account for the vast majority of rapes. 
These men tend to be far more in control of their anger than their incarcerated 
counterparts, and therefore far less likely to inflict gratuitous injuries on their victims. 
However, their crimes are characterized by extensive planning and premeditation, the 
frequent use of alcohol and other drugs to render their victims vulnerable, and the use of 
sufficient force and threats to terrify their victims into submission. Further, a majority of 
these rapists are serial offenders, and a majority commit other forms of violence, such as 
battery and child abuse. 

Understanding the similarities and differences between undetected and 
incarcerated rapists helps to focus the efforts of all those involved in the criminal justice 
system, from law enforcement to prosecutors to victim advocates and service providers. 
With a sharper understanding of the motives and characteristics of undetected rapists it 
should be possible to successfully prosecute criminals who have historically flown below 
the radar of the criminal justice system. 

Characteristics of Undetected Rapists 


Sexual Behavior 

“Undetected” rapists have consistently been shown to more sexually active than 
other men. Apart from their sexually aggressive behavior, they engage in consensual and 
coercive sex far more often that is typical for men of their age group. Their sexual 
activity tends to be an important component of their identities. Thus, rather than being a 
product of greater sex drive, their increased sexual activity appears to be driven by their 
view that if they are not very active then they are neither “successful” nor adequate as 
men. 


David Lisak, Ph.D. (March, 2002) 
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Attitudes and Beliefs 

Sexually aggressive behavior is typically part of a belief system that views 
women as sexual objects to be conquered, coerced and used for self-gratification. 
Undetected rapists are much more likely to hold stereotyped beliefs about the “proper” 
roles for women and mm in society, and to rigidly adhere to those beliefs. They adhere to 
“rape myths” that both Justify their aggressive acts and foster them. Their adherence to 
rape myths and rigid stereotypes frequently allows them to distort their perceptions of 
their victims’ behavior. For example, because they tell themselves that “women say no to 
sex even when they really want it,” they can disregard their victims’ obvious signs of 
terror and resistance. 

Emotions and Motivations 

Undetected rapists have repeatedly been found to harbor chronic, underlying 
feelings of anger and hostility toward women. They typically feel easily slighted by 
women, and cany grudges against them. This underlying hostility is easily evoked and 
colors their distorted perceptions of women as “teasers” who either “secretly” want to be 
coerced into sex, or else “deserve” it. These men have also consistently been shown to 
have strong needs to dominate and to be in control of women, and to be particularly 
fearful of being controlled by women. This characteristic leads them to view sexual 
relations as “conquests,” and all women as potential “targets” of conquests. Consistent 
with their very stereotyped beliefs about sex roles, undetected rapists have been shown to 
be more emotionally constricted than nonaggressive men. They are less able to label their 
own emotional experience, and much less emotionally expressive. As a consequence, 
they are also less capable of resonating with the emotional experience of other people, 
and are therefore less empathic than nonaggressive men. 

Sexually Violent Subcultures 

A consistent finding in the recent research on “undetected” sexually violent men 
is that rnost of this violence emerges either directly or indirectly from what have been 
termed sexually violent subcultures.” Examples of such subcultures include fraternities 
and delinquent gangs. These subcultures are powerful forces that both reflect the rapist’s 
views about women and sexual conquest, and also help to shape them. For example, at 
certain college fraternities the use of violent pornography is a frequent form of 
entertainment,” providing explicit images of rape as being acceptable, noncriminal, and 
the sign of male virility. Within these subcultures, “sexual conquest” - having sex with as 
many women as possible - becomes a critical measure of how men view themselves and 
each other. 'Die greater the number of such conquests, the more manly is he viewed. The 
use of coercion and violence to secure these conquests is normalized in the subculture 
and becomes simply another part of the man’s “sexual arsenal.” 


David Lisak, Ph.D. (March, 2002) 
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Hypermasculinity 

Consistent with their stereotyped and rigid views about the “proper” roles of men 
and women in society, undetected rapists tend to adopt highly “gendered” identities; that 
is, they see themselves as hyper-masculine, they strive to always behave in rigidly and 
stereotypically masculine ways, they are always on the alert for any perceived slight to 
dieir masculine identities, and they are made very anxious by any situation that might 
cast doubt on their perceived masculinity. Thus, while in general aggression and violence 
are perceived to be more masculine than feminine traits, the rapist tends to view 
aggression and violence as crucial markers of his adequacy as a male. They prove to him 
that he is a “real man.” When such deeply held beliefs are combined with the effects of 
sexually violent subcultures, as descril^d above, the mixture often becomes dangerous. 
The “power” motivation that underlies the constant striving for sexual conquests mixes 
with the rapist’s underlying hostility toward women and his hypermasculine identity. 
When a woman resists his coercive sexual pressure, he is very likely to perceive this as a 
challenge and affront to his masculinity and to react with anger and aggression, behaviors 
which restore his sense of adequacy. 

Developmental Antecedents 

While the traditional view about incarcerated rapists was that they harbored deep- 
seated anger towards their mothers, the evidence indicates that among undetected rapists 
anger and disappointment about their fathers is far more salient. For some of these men, 
damaged relationships with their fathers appears to feed their need to view themselves as 
hypermasculine, and to drive their rigidity and stereotyped beliefs and behaviors. Another 
developmental factor that has been associated with sexual aggression is child abuse. The 
rate of child abuse among undetected rapists, particularly childhood physical abuse, is 
much greater than it is among nonviolent men. 


David Lisak, Ph.D. (March, 2002) 
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Perpetrators: Numbers 

Estimates of the percentage of men who acknowledge committing rape and attempted 
rape have come from studies that ask questions about sexually violent behavior without 
labeling such behavior as "rape" or "assault." Below is a list of such studies and their 
findings: 


OFFENSE TYPE ■ 

PERCENT 

reference: I 

^ jsaull & rape 

1 

Rapapon S Burkhart 1984* 

] 1 tape, diieinfjieo rape, & sexual 

1 assault 

y.2 

v<^oss. Leonard, Beezley & Oros, 1985* 1 

j rape 

! 

6.0 

Mosher & Anderson, 1986' 

i rape attempted rape. & sexual 

1 assault 

9 0 

Koss, Gidycz, & Vyisniewski, 1987* 

rape & sexual assault 

9 9 

Greendlinger & Byrne, 1987' 

Rape 

6.1 

Kosson, Kelly & White, 1997* 

rape, attempted rape. & sexual 
assault 

14 9 

LisaK& Roth, 1988’" 

rape 

100 

Rubenzahl & Corccian, 1998” 

rape & attempted rape 

8.8 

Ouimette & Riggs. i998’' 

rape & attempted rape 

14.6 

■/ Merrill eta/., 1998'’ 

rape 

6.0 

Ceilings, 1999’* 

rape 

4 8 

Weiss & Zverina, 1999” 

rape 

5,0 

Spitzberg, 1999’* 

rape & attempted rape 

6.5 

Lisak & Miller, (2002)’* 


Perpetrators: Characteristics 

The vast majority of rapists are never prosecuted for their crimes. The attrition rate 
between the commission of the crime and the prosecution of it reveals starkly how 
unpunished is the crime of rape. Approximately 85% of rape victims do not report their 
victimization to criminal justice authorities. Of the 15% who do report, it is estimated that 
perhaps 10% result in the filing of charges, and perhaps 40% of those cases result in 
some sort of conviction. 

This attrition rate means that studies of incarcerated rapists cannot be generalized to 
the vast majority of rapists who are never reported or prosecuted. Twenty years of 
research on this latter group — so-called "undetected rapists," has revealed a group of 
sexual predators who have escaped detection by the criminal justice system. 


Pavid LIsak, Ph.O. 
University of Massachusetts Boston 
davelisakQaol.coin 
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These undetected rapists: 

• are extremely adept at identifying “likely” victims, and testing prospective victims’ 
boundaries; 

• plan and premeditate their attacks, using sophisticated strategies to groom their 
victims for attack, and to isolate them physically; 

• use “instrumental" not gratuitous violence; they exhibit strong impulse control and 
use only as much violence as is needed to terrify and coerce their victims into 
submission; 

• use psychological weapons - power, control, manipulation, and threats - backed 
up by physical force, and almost never resort to weapons such as knives or 
guns; 

• use alcohol deliberately to render victims more vulnerable to attack, or 
completely unconscious. 

In addition, the majority of undetected rapists are serial rapists who also commit other 
forms of serious interpersonal violence. In a study of 120 undetected rapists in the 
Boston area’®, 63% were serial rapists. These 76 serial rapists had, on average, 
attacked 14 victims, and were responsible for: 

• 439 rapes and attempted rapes 

• 49 sexual assaults 

• 277 acts of sexual abuse against children 

• 66 acts of physical abuse against children 

• 214 acts of battery against intimate partners 


David Usak, Ph.D. 
University of Massachusetts Boston 
davellsakQaol.com 
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Module 5 

RAPE FACT SHEET 


Victimization Rates 


Currently, the best estimate of the incidence and prevalence of rape is provided by the 
National Violence Against Women study, published in 2000 and sponsored by the 
National Institute of Justice and the Centers for Disease ControlV This study employed 
a sampling strategy that closely matched national demographics and found the 
following: 

• 14.8% of women were victims of rape at some point during their lifetime 

• 2.8% of women were victims of attempted rape at some point during their lifetime 

• 0.3% of women were victims of rape during the previous 12 months, yielding an 
8.7 per 1000 “incidence rate" 

Extrapolating this incidence rate to the population of Metro Boston reveals the stark 
disparity between 'offtcial' rape statistics and the reality of sexual violence. In 1998, 
there were 1,687 rapes reported in all of Massachusetts, and 526 arrests were made’^. 
That same year, among the approximately 1.75 million women in the Boston Metro 
area, there were actually 15,225 rapes. 

The NIJ study findings described above closely match those of the Rape in America 
study*, published in 1992, which found: 

• 13.0% of women were victims of rape at some point during their lifetime 

• 0.7% of women were victims of rape during the previous 12 months 

Two other prevalence studies have documented even higher victimization rates, 
probably due to the unique characteristics of their samples. A study of naval recruits 
published in 1999* found: 

• 36.1 % of female recruits were victims of rape since the age of 14 

• 9.4% of female recruits were victims of attempted rape since the age of 14 

A study of a national sample of college students, published in 1987^, found: 

• 15.4% of women were victims of rape since the age of 14 

• 12.1 % of women were victims of attempted rape since the age of 14 


David LIsaK, Ph.D. 
University of Massachusetts Boston 
davelisakQaol.com 
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False Reports: Moving 
Beyond the Issue to 
Suecessfully Investigate 
and Prosecute Non- 
Stranger Sexual Assault 

BY DR. KIMBERLY A. LONSWAY, SGT. lOANNE 
ARCHAMBAULT (RET.), DR. DAVID LISAK' 


The issue of false reporting may be one of 
the most important barriers to successfully 
investigating and prosecuting sexual assault, 
especially with cases involving non-strangers. 
In this article, we will begin by reviewing the 
research on the percentage of false reports 
and then go on to discuss some of the com¬ 
plex issues underlying societal beliefs and 
attitudes in this area. 

How Many Sexual 
Assault Reports are 
False? 

One of the most common questions we 
address in training presentations with pro¬ 
fessionals—as well as personal conversa¬ 
tions with lay people—is how many sexual 
assault reports are false. In the research lit¬ 
erature, estimates for the percentage of sex¬ 
ual assault reports that are false have varied 
widely, virtually across the entire possible 
spectrum. For example, a very comprehen¬ 
sive review article documented estimates in 
the literature ranging from 1.5% to 90% 
(Rumney, 2006). However, very few of these 
estimates are based on research that could 
be considered credible. Most are reported 
without the kind of information that would 
be needed to evaluate their reliability and 
validity. A few are little more than published 


opinions, based either on personal experi¬ 
ence or a non-systematic review (e.g., of 
police files, interviews with police investiga¬ 
tors, or other information with unknown 
reliability and validity). 

Prior “research:" The Kanin 
study 

In the most frequently cited study on this 
topic. Professor Eugene Kanin (1994) 
reported that 41 % of the 109 sexual assault 
reports made to one midwestern police 
agency were deemed to be false over a 
nine-year time period. However, the deter¬ 
mination that the charges were false was 
made solely by the detectives; this evalua¬ 
tion was not reviewed substantively by the 
researcher or anyone else. As Lisak (2007) 
describes in an article published in the 

Sexual Assault Report: 

Kanin describes no effort to 
systemize his own ‘evaluation’ 
of the police reports—for 
example, by listing details or 
facts that he used to evaluate 
the criteria used by the police 
to draw their conclusions. Nor 
does Kanin describe any effort 
to compare his evaluation of 
those reports to that of a sec¬ 
ond, independent research— 
providing a ‘reliability’ analysis. 
This violates a cardinal rule of 
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science, a rule designed to 
ensure that observations are 
not simply the reflection of the 
bias of the observer (p. 2).^ 

In other words, there is no way to explore 
whether the classification of these cases as 
false was simply made as a result of the 
detectives’ own perceptions and biases, 
without any real investigation being con¬ 
ducted.This concern is compounded by the 
fact that the practice of this particular police 
department was to make a “serious offer to 
polygraph” all rape complainants and sus¬ 
pects (Kanin, 1994, p. 82). In fact, this prac¬ 
tice “has been rejected and, in many cases, 
outlawed because of its intimidating impact 
on victims” (Lisak, 2007, p. 6).The reason is 
because many victims will recant when faced 
with apparent skepticism on the part of the 
investigator and the intimidating prospect of 
having to take a polygraph examination.Yet 
such a recantation does not necessarily 
mean that the original report was false. 

In reality, there is no way that an investiga¬ 
tor can make an appropriate determination 
about the legitimacy of a sexual assault 
report when no real investigation has been 
conducted—and the victim is intimidated by 
the department’s policy of making a “serious 
offer to polygraph” all rape complainants. As 
we will discuss at length below, the determi¬ 
nation that a report is false can only be 
made on the basis of findings from a thor¬ 
ough, evidence-based investigation. 

As a result of these and other serious prob¬ 
lems with the “research,” Kanin’s (1994) 
article can be considered “a provocative 
opinion piece, but it is not a scientific study 
of the issue of false reporting of rape. It cer¬ 
tainly should never be used to assert a sci¬ 
entific foundation for the frequency of false 
allegations” (Lisak, 2007, p. I). 


Methodologically rigorous 
research fl n ds 2-8% 

In contrast, when more methodologically 
rigorous research has been conducted, 

estimates for the percentage of 
false reports begin to converge 
around 2-8%. 

For example, in a multi-site study of eight 
U.S. communities involved in the “Making a 
Difference” (or “MAD”) Project, data were 
collected by law enforcement agencies for 
all sexual assault reports received in an 18- 
24 month period. Of the 2,059 cases that 
were included in the study, 140 (7%) were 
classified as false.This is particularly note¬ 
worthy because a number of measures were 
taken to protect the reliability and validity of 
the research. First, all participating law 
enforcement agencies were provided train¬ 
ing and technical assistance in an ongoing 
way to ensure that they were applying con¬ 
sistent definitions for a false report. In addi¬ 
tion, a random sample of cases was checked 
for data entry errors. More information on 
the MAD Project is available at 
http://www.evawintl.org. 

To date, the MAD study is the only research 
conducted in the U.S. to evaluate the per¬ 
centage of false reports made to law 
enforcement The remaining evidence is 
therefore based on research conducted out¬ 
side the U.S., but it all converges within the 
same range of 2-8%. 

For example, Clark and Lewis (1977) exam¬ 
ined case files for all 116 rapes investigated 
by the Toronto Metropolitan Police 
Department in 1970. As a result they con¬ 
cluded that seven cases (6%) involved false 
reports made by victims.There were also 
five other reports made by someone other 
than the victim that were deemed by these 


researchers to be false (e.g., a relative or 
boyfriend). 

Grace, Lloyd, and Smith (1992) conducted a 
similar analysis of the evidence in all 348 
rape cases reported to police in England 
and Wales during the first three months of 
1985. After reviewing the case files, reports 
from forensic examiners, and the statements 
of victims and suspects, 8.3% were deter¬ 
mined to constitute false allegations.This 
study was sponsored by the British Home 
Office. 

A similar study was then again sponsored by 
the Home Office in 1996 (Harris & Grace, 

1999).This time, the case files of 483 rape 
cases were examined, and supplemented 
with information from a limited number of 
interviews with sexual assault victims and 
criminal justice personnel. However, the 
determination that a report was false was 
made solely by the police. It is therefore not 
surprising that the estimate for false allega¬ 
tions (10.9%) was higher than those in 
other studies with a methodology designed 
to systematically evaluate these classifica¬ 
tions. 

The largest and most rigorous study that is 
currently available in this area is the third 
one commissioned by the British Home 
Office (Kelly, Lovett, & Regan, 2005).The 
analysis was based on the 2,643 sexual 
assault cases (where the outcome was 
known) that were reported to British police 
over a 15-year period of time. Of these, 8% 
were classified by the police department as 
false reports.Yet the researchers noted that 
some of these classifications were based 
simply on the personal judgments of the 
police investigators, based on the victim’s 
mental illness, inconsistent statements, 
drinking or drug use.These classifications 
were thus made in violation of the explicit 
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policies of their own police agencies.The 
researchers therefore supplemented the 
information contained in the police files by 
collecting many different types of additional 
data, including: reports from forensic exam¬ 
iners, questionnaires completed by police 
investigators, interviews with victims and 
victim service providers, and content analy¬ 
ses of the statements made by victims and 
witnesses.They then proceeded to evaluate 
each case using the official criteria for estab¬ 
lishing a false allegation, which was that 
there must be either “a clear and credible 
admission by the complainant” or “strong 
evidential grounds” (Kelly, Lovett, & Regan, 
2005). On the basis of this analysis, the per¬ 
centage of false reports dropped to 2.5%. 

Finally, another large-scale study was con¬ 
ducted in Australia, with the 850 rapes 
reported to the Victoria police between 
2000 and 2003 (Heenan & Murray, 2006). 
Using both quantitative and qualitative 
methods, the researchers examined 812 
cases with sufficient information to make an 
appropriate determination, and found that 
only 2.1% of these were classified as false 
reports. All of these complainants were then 
charged or threatened with charges for fil¬ 
ing a false police report. 

Of course, in reality, no one knows—and in 
fact no one can possibly know—exactly 
how many sexual assault reports are false. 
However, estimates narrow to the range of 
2-8% when they are based on more rigor¬ 
ous research of case classifications using 
specific criteria and incorporating various 
protections of the reliability and validity of 
the research—so the “study” does not sim¬ 
ply codify the opinion of one detective who 
may believe a variety of myths regarding 
false reporting. 

This realistic and evidence-based estimate of 
2-8% thus suggests that the American public 
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dramatically overestimates the percentage 
of sexual assault reports that are false. It’s 
probably not hard to Imagine why. For 
example, we have all seen how victims are 
portrayed in the media accounts of rape 
accusations made against popular sports and 
cultural figures.These media accounts show 
us just how easy it is for us as a society to 
believe the suspect's statements (a respect¬ 
ed cultural Icon) and both discount the vic¬ 
tim’s statements and disparage her 
character. 

This tendency to overestimate the percent¬ 
age of false reports can then Introduce bias 
Into an investigation and prosecution 
because it causes us to give less credibility 
to victims and more credibility to suspects. 
This is especially true If the victim’s behavior 


is seen as risky or problematic and if the 
suspect seems like a “nice guy” who doesn’t 
look like a stereotypic rapist. We describe 
these characteristics as “red flags,” In the 
characteristics of sexual assault cases. 

What Are These 
Red Flags? 

Concerns regarding the legitimacy of a sex¬ 
ual assault report are often triggered by the 
presence of “red flags,” based on specific 
characteristics of the victim, suspect, or 
assault. Yet many of these “red flags” are 
actually based on our cultural stereotypes of 
what constitutes “real rape.” 

As professionals, we are often reluctant to 
believe that we share these stereotypes, but 
the reality is that everyone in our society is 
exposed to the same cultural messages 
about sexual assault, and they Inevitably 
Influence how we think about it. Because 
these are societal stereotypes, they Impact 
not only jurors but also the other profes¬ 
sionals involved in sexual assault response 
(e.g., law enforcement professionals, forensic 
examiners, victim advocates, prosecutors, 
and other professionals).They even influence 
friends and family, all too often preventing 
them from providing the emotional support 
that victims of sexual assault so desperately 
need. 

It is typically not difficult for a professional 
working in this field to describe what our 
society considers to be a “real rape.” For 
example, if you were to ask a roomful of 
people to describe what sexual assault is 
like, they might give some of the following 
common characteristics: 

■ The victim and suspect do not know each 
other—they are strangers. 

■ A weapon was used and/or physical vio¬ 
lence was reported. 

■ There are signs of physical Injury. 
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• The victim is hysterical and reports to law 
enforcement immediately. 

• The victim did not exercise bad judgment 
at the time of the sexual assault. 

• The victim has never reported a sexual 
assault in the past. 

• The suspect is seen as sick, crazy, or 
deranged—not respectable, credible, or like¬ 
able. 

Then when It comes to the victim’s involve¬ 
ment in the criminal justice system, there 
are again a number of characteristics that 
most people would assume are typical of 
sexual assault cases; 

• There is a great deal of physical evidence 
to corroborate the allegation. 

• The victim actively participates with the 
investigation and prosecution. 

• The victim does not change his or her 
account of what happened. 

• The victim is absolutely certain about the 
details of the sexual assault. 

• The victim does not recant. 

• Not a single detail in the victim’s account 
is provably false. 

However, if you asked a room full of prose¬ 
cutors how many of their cases resemble 
this stereotype, most would say that only a 
small percentage of their cases do. In fact, 
the research’ is clear that these stereotypic 
characteristics of “real rape” are actually 
quite rare: 

• In reality, most sexual assaults are perpe¬ 
trated by someone known to the victim, 
without a weapon, physical violence, or signs 
of physical injury. 

•Very few victims report immediately to law 
enforcement, but if they do report to law 
enforcement, it is often after a delay of days, 
weeks, months, or even years. 

• Many victims have a number of factors 
that limit their perceived credibility: they are 
often young, homeless, have a mental or 
physical impairment, are belligerent, and/or 


abusing alcohol or controlled substances. 
•Victims often omit, exaggerate or fabricate 
parts of their account, and they may even 
recant altogether.They are not typically hys¬ 
terical when interviewed by medical profes¬ 
sionals, law enforcement professionals, pros¬ 
ecutors, or others. 

• Suspects often do not fit our stereotype 
of a “rapist.” 

In short, most sexual assault reports involve 
at least some of the “red flags” listed above. 
Yet sexual assault reports that are different 
from this stereotype of “real rape” are all 
too often viewed with suspicion, not only by 
jurors, support people, and other communi¬ 
ty members, but also by the professionals 
who are tasked with responding within the 
criminal justice system. 

Of course, prosecutors may share some of 
these same “red flags” for suspecting that a 
sexual assault report Is false.Yet this doesn’t 
necessarily indicate a personal belief in the 
stereotype. Often, prosecutors understand 
the realistic dynamics of sexual assault, but 
know that this stereotype will be prominent 
in the minds of judges and jurors as they 
make decisions regarding a sexual assault 
case. Prosecutors may therefore believe that 
they cannot ethically charge a defendant in 
cases that depart too much from the 
stereotype of “real rape,” because a jury 
would not be likely to convict. All of this 
makes cases with “red flags” more difficult 
to investigate and prosecute—despite the 
fact that many of the characteristics are 
actually typical of sexual assault. 

What is the Actual 
Definition of a 
False Report? 

Although many people have different ideas 
about what exactly constitutes a false 
report, the most reasonable definition is 


that:A false report is a report of a sexual 
assault that did not happen (i.e., it was not 
completed or attempted). While we might 
all agree with this simplistic definition of a 
false report, people have different ideas 
about exactly when they can decide that the 
sexual assault did not actually happen. For 
example, investigators, prosecutors, and oth¬ 
ers often decide that a sexual assault did 
not happen based simply on their own 
views of the victim, the suspect, and their 
credibility.This is an unacceptable practice. 

In reality. Investigators and prosecutors can¬ 
not determine that the sexual assault did 
not happen, simply because they suspect 
that the report is false, view it with suspi¬ 
cion, or because the victim changes his or 
her account of what happened. 

Investigators and prosecutors certainly can¬ 
not determine that the sexual assault did 
not happen because the victim lacks credi¬ 
bility—perhaps because the victim is young, 
drunk, taking drugs, belligerent, or suspected 
of “being a prostitute.” 

It is similarly impossible to determine that a 
sexual assault did not happen based on sym¬ 
pathy for the suspect, because he seems sin¬ 
cerely outraged and upset by the charges, he 
has a credible story, or he appears to be a 
responsible citizen who does not meet our 
personal assumptions about who is likely to 
be a “rapist.” 

In other words, professionals cannot deter¬ 
mine that the sexual assault did not happen 
just because any of the “red flags” are pres¬ 
ent in a sexual assault case. 

Rather, investigators and prosecutors must 
base all final judgments of a sexual assault 
report on the findings from a thorough, evi¬ 
dence-based investigation.The determina¬ 
tion that a report is false can then only be 
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made when there is sufficient evidence to 
establish that the sexual assault did not hap¬ 
pen (was not completed or attempted.) This 
does not mean that the investigation failed 
to prove that the sexual assault happened— 
in that case the investigation would simply 
be inconclusive or unsubstantiated. It also 
does not mean that the suspect was unable 
to successfully complete the sexual 
assault—this would be an attempted sexual 
assault and/or some other sexual offense. 

This definition is consistent with guidance 
provided by the FBI Uniform Crime Report 
(UCR) on methods for clearing cases. 
Specifically, the UCR Handbook states that 
a case can only be unfounded if it is “deter¬ 
mined through investigation to be false or 
baseless. In other words, no crime 
occurred” (p. 77).This seems clear, because 
a case cannot be “determined through 
investigation to be false or baseless” if no 
investigation was conducted or if it yielded 
insufficient evidence.’ 

While this is the actual definition of a false 
report for law enforcement purposes, it 
does not typically reflect the way investiga¬ 
tors, prosecutors (and their supervisors) 
tend to think of sexual assault investiga¬ 
tions.^ In fact, at virtually every training we 
offer on this topic, we hear from law 
enforcement professionals who unfound 
cases—and prosecutors who reject them— 
either because they do not believe the vic¬ 
tim’s account or they failed to prove it con¬ 
clusively. This practice fails to meet the 
needs of both victims and the larger society. 

So, although the actual definition of a false 
report should be the same for all criminal 
justice professionals, it is clear that the prac¬ 
tices that are really used vary dramatically. 
This is why the percentage of sexual assault 
reports that are unfounded by various law 
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enforcement agencies are so different; many 
are labeling sexual assault reports false 
without any evidence to establish that they 
did not occur. 

But What if Part of 
the Report is 
False? 

We have therefore sought to offer a clear 
definition of what constitutes a false report. 
Next we want to address the very common 
problem that investigators and prosecutors 
face—that parts of the victim’s account may 
be false, omitted, exaggerated, or inconsis¬ 
tent with other information that is given. In 
other words, how false does a false report 
need to be? Does the whole report have to 
be false to constitute a false report of sexu¬ 
al assault? 

For most criminal justice professionals, it is 
not difficult to come up with reasons why 
sexual assault victims might omit, exagger¬ 
ate, or even fabricate aspects of their 
report. 

For example, victims might give inconsistent 
or untrue information out of trauma or dis¬ 
organization. When we are traumatized, we 
do not always think clearly and cannot nec¬ 
essarily provide information that is 100% 
complete and accurate.This is especially 
true for victims who have been sexually 
assaulted more than once, because aspects 
of the prior sexual assault may be confused 
with the current one.Victims may also have 
memory impairment due to alcohol or drug 
use. 

Victims might also give incomplete, inconsis¬ 
tent, or untrue information because they 
are uncomfortable relaying details of the 
sexual assault.This may be particularly likely 
for details regarding the sexual acts 


involved. For example, it is quite common 
for sexual assault victims to describe the 
incident as involving only penile-vaginal pen¬ 
etration because they are uncomfortable 
reporting other crimes such as oral copula¬ 
tion or anal penetration. 

Many victims give information that is incom¬ 
plete, inconsistent, or untrue because they 
are afraid that they won’t be believed or 
that they will be blamed for the sexual 
assault.To illustrate, victims may omit details 
that will undermine their credibility, such as 
drug or alcohol use, prostitution, or other 
unflattering or even illegal behavior. Of 
course, victims may also omit details about 
their own unlawful activity out of the fear 
of being arrested. ^ 

Victims also sometimes minimize what hap¬ 
pened or change the details in order to 
protect the perpetrator.This can occur 
when the two people have a relationship, 
when the victim depends on the perpetra¬ 
tor for financial or emotional support, or is 
afraid of getting the perpetrator “into trou¬ 
ble.” As a result, victims may give incorrect 
or confusing information about what actual¬ 
ly occurred. 

Victims also may give information that is 
incomplete, inconsistent or inaccurate 
because of their immigration status (or 
assumed status). Many victims have learned 
from experiences in their country of origin 
that authority figures are not to be trusted, 
particularly law enforcement officers. In 
addition, suspects often use immigration sta¬ 
tus against victims, threatening to report 
them to immigration authorities or to have 
them deported if they tell anyone about the 
sexual assault. 

There can also be cultural reasons for exag¬ 
gerating or minimizing the facts of a sexual 
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assault report. For victims from another cul¬ 
ture, beliefs about what is acceptable to tell a 
stranger and taboos about sexuality and sex¬ 
ual activity may influence their description of 
what happened.This problem can be especial¬ 
ly pronounced when the (female) victim is 
from a minority culture and the (male) law 
enforcement professional is from the domi¬ 
nant culture of the United States. 

Victims from a minority cultural group may 
be particularly reluctant to report a sexual 
assault against another member of their cul¬ 
tural group, because it is sometimes seen as a 
betrayal of the victim’s cultural group.This 
reluctance may be heightened when there is 
a perception that the cultural group is treat¬ 
ed unfairly by law enforcement. 

However, one of the most common reasons 
why victims alter or exaggerate the details of 
what happened is to create a case that seems 
more believable.This can be due to guilt, 
shame, or a fear of not being believed. Just 
like everyone else in society, sexual assault 
victims know the stereotype of a “real 
rape”—^that it is perpetrated by a stranger 
with a weapon or physical violence, that it is 
reported to law enforcement immediately, 
and that the victim is emotionally hysterical. 

In an effort to be believed, therefore, victims 
may change aspects of the reported incident 
to make it sound more like this stereotype.‘ 

For example, victims may report that they 
were assaulted by a stranger when they really 
knew the suspect, and perhaps even had a 
prior sexual relationship together. 

Victims may also report that the suspect 
used a weapon when this is not really true, 
or describe threats of physical violence that 
were not really made. Remember that victims 
also struggle with the same societal stereo¬ 
types as well. 
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When we think about these dynamics, it 
makes sense why victims might provide 
inconsistent, incomplete, or even untrue 
statements.Yet many investigators and prose¬ 
cutors have seen this as evidence of a “false 
report.” In fact, none of these situations 
meets the actual criteria for a false report— 
because even if aspects of the victim’s 
account of the incident are missing, exagger¬ 
ated, or false, this does not necessarily mean 
that the sexual assault did not happen. 

Overcoming This 
Challenge 

For all of the reasons provided above, it is 
understandable that victims often give infor¬ 
mation in their statement that is incomplete, 
inconsistent or even untrue. Nonetheless, 
these issues can destroy the victim’s credibili¬ 
ty if they are not handled by criminal justice 
professionals.As a first step in overcoming 
this challenge, investigators and prosecutors 
must recognize that these omissions, incon¬ 
sistencies, and even untrue statements are 
understandable and should never be con¬ 
fused with a “false report.” Then, they can 
address these Issues by exploring them gently 
and nonjudgmentally with the victim. 

The most important objective is to create a 
safe and nonjudgmental environment that 
encourages honesty even for unflattering or 
illegal behavior. 

Then when an omission, inconsistency, or 
untrue statement is suspected, the investiga¬ 
tor or prosecutor can respond by pointing 
out the issue and asking for clarification. It is 
entirely possible that the victim simply made 
a mistake or the professional misheard or 
misunderstood what the victim was saying. 
Yet the appropriate time for this type of clar¬ 
ification is after the victim has completed his 
or her description of what happened—not 
immediately when the issue arises, because 
this will Interrupt the victim’s narrative 
account. 


It is also important to fully—but gently— 
explain to victims the negative impact of such 
omissions, inconsistencies, or untrue state¬ 
ments on their credibility during the law 
enforcement investigation. By doing so, inves¬ 
tigators and prosecutors can emphasize the 
importance of complete truthfulness. 

If the issue remains, the professional can 
explain that conflicting information has arisen 
and ask for the victim’s help to make sense 
of it. For example, an investigator could say:“l 
need to ask these questions because I have 
to write a report on this, and I want to get 
every detail correct.” 

Reduce the number of unnec¬ 
essary professional contacts 

Problems such as inconsistent statements 
from the victim can also be decreased by 
reducing the number of unnecessary profes¬ 
sional contacts.This is often a goal for com¬ 
munities that implement a coordinated 
Sexual Assault Response and Resource Team 
(SARRT). 

This does not mean that investigators and 
prosecutors should be reluctant to conduct 
follow-up interviews during the course of the 
investigation, as additional evidence and infor¬ 
mation is uncovered. In fact, such follow-up 
interviews are necessary to conduct a com¬ 
prehensive investigation. 

Rather, the goal is to reduce the number of 
unnecessary professional contacts that take 
place, either because the case is being 
screened or the victim is being “handed off” 
to another professional for some administra¬ 
tive reason.The purpose of any follow-up 
interviews should therefore be to gather 
additional information and clarify any ques¬ 
tions, not to go over the same information 
again. 
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Because it takes time to develop rapport and 
trust with sexual assault victims, agencies 
should not allow investigators or prosecutors 
to “hand off” a sexual assault investigation in 
mid-stream, if there is any way to avoid it. 
This is a frequent cause of inconsistencies in 
the victim’s statement, and it creates serious 
difficulties in establishing rapport and trust 
with criminal justice professionals. Rather, 
criminal justice agencies should have policies 
in place that provide their personnel with the 
resources needed to complete thorough sex¬ 
ual assault investigations. 

Given the advantages of reducing the number 
of unnecessary professional contacts, some 
communities have also implemented a policy 
of “vertical prosecution” in sexual assault 
cases.This strategy allows victims to work 
with the same prosecutor throughout their 
case processing, which can be especially valu¬ 
able in larger jurisdictions where cases are 
typically initiated by one prosecutor and 
“handed off” to another. It clearly represents 
a “Best Practices” for the investigation and 
prosecution of sexual assault. 

Seek corroboration for 
details in the victim’s state¬ 
ment 

There are clearly a number of strategies that 
investigators can use to clarify inconsisten¬ 
cies, omissions, or untruths in the victim’s 
description of what happened. However, as 
important as it is to seek clarification of such 
inconsistencies or omissions, it is equally 
important to highlight the accuracy of other 
details in the victim’s statementThus, a pri¬ 
mary goal of any sexual assault investigation 
will be seeking corroboration for details in 
the victim’s account of events, regardless of 
whether or not they are relevant for estab¬ 
lishing an element of the offense. 
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How to Handle the 
Frustrating Reality 
of “Real” False 
Reports 

Having demonstrated that the percentage of 
false sexual assault reports is not as high as 
many people think, this does not deny their 
terrible reality. We all know that false reports 
do really exist, and they are incredibly damag¬ 
ing both to criminal justice personnel and to 
the countless victims of sexual assault whose 
credibility they undermine. 

Potential indicators of a 
false report 

Investigators and prosecutors may already be 
familiar with some of the training materials 
that are widely available to describe “indica¬ 
tors” of a false report of sexual assault. 
Unfortunately, some of these indicators are 
based on research that is extremely limited 
and/or inappropriate for this purpose. For 
example, many were developed on the basis 
of FBI experience with false reports of 
stranger sexual assaults.These may not be 
appropriate, because these sexual assault 
reports are more likely to involve a perpetra¬ 
tor who is known to the victim. Regardless, 
these training materials typically suggest that 
the potential indicators of a false report are 
actually the same stereotypic characteristics 
of “real rape” described previously.This is not 
a coincidence. 

Consider this: If you were going to file a false 
report of sexual assault, would you describe 
the realistic dynamics of sexual assault? 
Would you really say that you were assaulted 
by someone you knew, perhaps someone 
with whom you have had a relationship or 
even had sex? Would you really say that you 
were drinking at the time, or perhaps even 
taking drugs, or engaging in other risky 
behavior? Probably not. 


By describing this type of realistic sexual 
assault, you might not get the kind of reac¬ 
tion you were looking for, because people 
might respond to you in the same way they 
respond to victims of sexual assaults in the 
real world.That is, you might not be believed, 
or you might be blamed for the sexual 
assault yourself. 

Therefore, if you were going to file a false 
report of sexual assault, you would probably 
describe a sexual assault that looks like the 
stereotype of “real rape” that we have dis¬ 
cussed at such length throughout this article. 

For this reason, it is not surprising that the 
potential indicators of a false report are actu¬ 
ally the same as the stereotypic characteris¬ 
tics of “real rape.” To summarize material 
developed by McDowell and Hibler (1987),® 
realistic indicators of a false report could 
potentially include: 

• A perpetrator who is either a stranger or a 
vaguely described acquaintance who is not 
identified by name.As previously discussed, 
most sexual assault perpetrators are actually 
known to their victims. Identifying the sus¬ 
pect is therefore not typically a problem. 
However, victims who fabricate a sexual 
assault report may not want anyone to actu¬ 
ally be arrested for the fictional crime. 
Therefore, they may say that they were sexu¬ 
ally assaulted by a stranger or an acquain¬ 
tance who is only vaguely described and not 
identified by name. 

•Victim claims of having physically resisted to 
the utmost. In fact, many victims do not phys¬ 
ically resist during a sexual assauItThere are 
a number of reasons for this. Many victims 
are simply too surprised or confused to 
resist, because they are assaulted by some¬ 
one they know and trust. Often, they do not 
resist during the sexual assault because they 
are simply trying to make sense of what is 
happening. Other victims do not physically 
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resist because they don’t trust their own 
perceptions of what is happening, or blame 
themselves for the situation. Of course, phys¬ 
ical resistance is not likely among victims 
who experience dissociation or frozen fright, 
and those who have been drinking and/or 
taking drugs. Still other victims do not physi¬ 
cally resist because they are too frightened, 
and may even fear that resistance will anger 
their assailant and increase their risk of injury 
or death.Therefore, although many sexual 
assault victims do not physically resist, a false 
report may include a description by the vic¬ 
tim as having resisted vigorously—in an effort 
to appear blameless. 

• Use of a weapon, serious physical violence, 
and/or signs of injury. Most sexual assaults do 
not actually involve a weapon, physical vio¬ 
lence, or evidence of physical injury.Yet fabri¬ 
cated claims may be more likely to resemble 
the stereotype of “real rape” in this regard. In 
some cases, individuals who falsely report a 
sexual assault may even inflict physical injuries 
upon themselves to bolster the credibility of 
their report.These can sometimes be identi¬ 
fied by their nature and placement, which 
suggest that they were self-inflicted and are 
generally superficial. 

•An assault involving only penile-vaginal pen¬ 
etration. While other sexual acts are com¬ 
monly experienced by sexual assault victims, 
fabricated claims typically include only this 
“classic” form of rape (i.e., penile-vaginal pen¬ 
etration). 

Still other indicators may be based on the 
lifestyle or history of the reporting party, 
such as: 

• Escalating problems in life or personal rela¬ 
tionships. 

• A documented history of mental or emo¬ 
tional problems. 
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• Characteristics of the allegation that “copy¬ 
cat” a highly publicized crime. 

While these indicators may therefore raise 
suspicion that a report of sexual assault may 
be false, none of them should be considered 
significant when observed in isolation. In fact, 
some of these factors are particularly chal¬ 
lenging because they are associated both 
with an increased risk of actually being sexu¬ 
ally assaulted and with an increased likelihood 
of filing a false report. Examples include 
“escalating problems in life or personal rela¬ 
tionships” and “a documented history of 
mental or emotional problems.” 

On the one hand, these factors make an indi¬ 
vidual more vulnerable to actually being sex¬ 
ually assaulted.Yet these same factors may 
also indicate emotional instability that could 
potentially lead an individual to file a false 
report of sexual assault.Therefore, a report 
should only be considered suspect when a 
number of these indicators are presentThen 
the report can only be determined to be 
false when the investigative facts directly con¬ 
tradict the victim’s account of events. In fact, 
the best way to identify a false report is to 
uncover evidence that actually contradicts 
the victim’s account of events or makes it 
impossible for the sexual assault to have 
taken place as described. 

For example, there might be no sign of a 
physical struggle or injury when there logical¬ 
ly should be. Or perhaps the victim states 
that she was “hit over the head with a bat 
and knocked unconscious” or “cut with a 
knife” yet there is no evidence of such an 
injury.There might even be evidence that the 
victim purchased materials used in the sexual 
assault or wrote a note or letter that is 
attributed to the suspect (McDowell & 

Hibler, 1987).Therefore, the determination 


that a report is false is the result of “putting 
all the pieces together.” 

Responding to a suspected 
false report 

Investigators and prosecutors should only act 
upon their suspicion that a sexual assault 
report is false if these concerns are very seri¬ 
ous and they are based on the evidence 
uncovered during the investigation.As 
McDowell and Hibler (1987) describe, any 
effort to challenge the validity of a sexual 
assault report could be devastating if the sus¬ 
picion is misplaced and the victim really was 
assaulted. Such a challenge would certainly 
destroy the trusting relationship that must 
develop between criminal justice profession¬ 
als and victims for successful investigation 
and prosecution. 

It is therefore recommended that the tone of 
any challenge be supportive and based on the 
information provided by the victim. 

This decreases the likelihood of defensive¬ 
ness and allows for the continued investiga¬ 
tion of the report, in case the sexual assault 
was legitimate but the information provided 
by the victim was incomplete, inconsistent, or 
inaccurate. 

When the validity of a sexual assault claim is 
challenged, the person reporting the crime 
may react with anything ranging from relief to 
outrage. 

To prosecute or not to 
prosecute? 

If a report of sexual assault is determined on 
the basis of the investigative findings to be 
false, investigators must then make the deci¬ 
sion regarding whether or not to charge the 
individual with filing a false report. However, 

The Voice 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


261 

2016 The National Center for Campus Public Safety. All rights reserved. 



The National Center for Campus Public Safety 


this decision must be made carefully, with 
consideration of a number of factors. 
Investigators and prosecutors are thus 
advised to discuss the advantages and disad¬ 
vantages of prosecution with other profes¬ 
sionals involved in the multi-disciplinary 
response to sexual assault victims (e.g., victim 
advocates, forensic examiners). For example, 
some of the advantages of pursuing such a 
charge would include the importance of con¬ 
ducting a thorough investigation and exoner¬ 
ating anyone who is innocent. 

Prosecuting someone for filing a false report 
may therefore be most appropriate in cases 
where an innocent person was arrested, 
booked, and perhaps even subjected to a 
forensic examination.The failure to pursue 
charges for filing a false report could create 
the appearance of bias, by turning a blind eye 
toward this criminal act. 

Prosecution may also be appropriate in those 
rare cases that are very high profile and/or 
involve hundreds of hours of investigative 
effort. In such cases, some law enforcement 
agencies have even sought restitution from 
the person filing the false report for person¬ 
nel hours consumed during an investigation 
and even expenses associated with forensic 
examinations, DNA analysis, and searches of 
crime scenes and suspects. 

Finally, prosecution may help investigators to 
deal with the negative impact on their own 
personal and professional well-being. In the 
view of the person who investigated the 
case, this is often the most compelling reason 
to prosecute the individual who filed the false 
report. 

On the other hand, there are also a number 
of important disadvantages to charging some¬ 
one with filing a false report, even if it is justi¬ 
fied. 
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For one thing, such a charge is likely to be 
publicized by the media and this can create 
problems with future jurors who use it as 
evidence to confirm their suspicion that 
many or most sexual assault reports are 
false. 

Even more important, such media coverage 
can serve as a serious deterrent for victims 
of sexual assault who might consider report¬ 
ing the crime to law enforcement but fear 
that they will not be believed. 

Given the size of the caseload that most 
investigators and prosecutors handle, it 
seems difficult to justify the inordinate time 
that would be involved in investigating and 
prosecuting someone for filing a false 
report—given that it is typically only a misde¬ 
meanor offense. 

While it is understandable that investigators 
might want to prove that the report is false 
out of a sense of frustration and a determi¬ 
nation to get to the truth, this is probably 
not the best use of limited resources. Rather, 
the decision regarding whether to charge 
someone with filing a false report should 
simply be based on the investigative findings 
already documented in the case file. 

It is also important to keep in mind that 
most false reports of sexual assault are typi¬ 
cally the result of personal and emotional 
problems, rather than vengeful motives. 

Despite the stereotype, false reports of sexu¬ 
al assault are not typically filed by women 
trying to “get back at a boyfriend” or cover 
up a pregnancy, affair, or other misbehavior. 
While there are examples of this kind of false 
report, the vast majority are actually filed by 
people with serious psychological and emo¬ 
tional problems. In these situations, the per¬ 
son files a false report for the attention and 
sympathy that they receive.This explains why 


many “real” false reports do not involve a 
named suspect, because the intention is not 
to get someone in trouble with the police. 
Rather, many “real” false reports involve only 
a vaguely described stranger, so the victim 
can receive the caring attention of law 
enforcement officials and social service 
providers without the fear that someone will 
be arrested. Clearly, these cases can be 
extremely frustrating for criminal justice pro¬ 
fessionals, but they are probably best handled 
with appropriate referrals for social services 
rather than prosecution for filing a false 
report.Two other examples of best practices 
for handling these issues are to establish a 
multi-disciplinary review panel and develop a 
position paper to provide guidance. 

Establish a multi-disciplinary 
review panel 

To address these difficult issues, criminal jus¬ 
tice professionals should also consider setting 
up a multi-disciplinary review panel, to dis¬ 
cuss cases and investigations with input from 
other members in the coordinated communi¬ 
ty response to sexual assault. For example, a 
review panel might consist of victim advo¬ 
cates, forensic examiners, prosecutors, and 
others (including representatives from the 
crime laboratory, sex offender treatment 
program, and probation/parole).The purpose 
is not only to review the sexual assault 
reports that were unfounded by law enforce¬ 
ment—or rejected by prosecutors—^within a 
specified time frame.The objective is to dis¬ 
cuss and review these cases to determine the 
most appropriate response for victims whose 
sexual assaults are not likely to result in suc¬ 
cessful prosecution. 

Adopt a position paper to 
provide guidance 

Another best practice is to develop or adopt 
a position paper to provide guidance for 

9 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


262 

2016 The National Center for Campus Public Safety. All rights reserved. 



The National Center for Campus Public Safety 


criminal justice professionals and others on 
the topic of false allegations, unfounded 
cases, and victim recantation.The state of 
Oregon has led the way in this regard, by 
publishing a concise discussion of the issues 
in a four-page document that is available from 
the Oregon Attorney General’s Sexual 
Assault Task Force.This document could 
serve as a starting point for others seeking 
to disseminate similar guidance for profes¬ 
sionals within a community, region, or state. 
Such guidance is often desperately needed, 
because the terms are so often misunder¬ 
stood and practices across agencies vary so 
widely. 

Conclusion 

Again, one of the most important challenges 
for successfully investigating and prosecuting 
cases of non-stranger sexual assault is the 
idea that many—or even most—reports are 
false.As long as this belief is accepted by law 
enforcement professionals, prosecutors, 
jurors, and others, our efforts to improve the 
criminal justice response to sexual assault 
will have only limited impact. Only those 
cases that look like our societal stereotype 
of’Veal rape” will be successfully investigated 
and prosecuted. 

To move beyond this issue of false reporting, 
one of the most important steps we can take 
is therefore to recognize that the “red flags” 
that raise suspicion in the minds of most 
people actually represent the typical dynam¬ 
ics of sexual assault in the real world. 

Once we accept this reality, we can begin to 
move beyond this issue to more successfully 
investigate and prosecute sexual assault 
cases, especially those involving non¬ 
strangers. 


In fact, these issues have historically created a 
bigger hurdle for sexual assault victims than 
any lack of training or experience on the part 
of law enforcement professionals. It is there¬ 
fore critically important for investigators, 
prosecutors, and others involved in the com¬ 
munity response system to recognize these 
factors and seek to address them.To provide 
assistance, a number of useful resources are 
available. 

For More 
Information 

The EVAW International On-Line Training 
Institute offers a comprehensive training 
module on this subject, entitled; “False 
Reports: Moving Beyond the Issue to 
Successfully Investigate and Prosecute Non- 
Stranger Sexual Assault.” This article consti¬ 
tutes an adapted excerpt from that module. 
Other modules are also relevant for address¬ 
ing these issues and improving the investiga¬ 
tion and prosecution of non-stranger sexual 
assault.These include modules entitled; 
“Interviewing the Victim:Techniques Based on 
the Real Dynamics of Sexual Assault” and 
“Effective Report Writing: Using The 
Language of Non-Consensual Sex.” For more 
information on the On-Line Training Institute, 
please see: 

http://vvvvw.evawintl.org/evaw_courseware. 

International Association of Chiefs of Police 
(july, 2005). Investigating Sexual Assaults; 
Model Policy and Concepts and Issues Paper. 
Published by the lACP National Law 
Enforcement Policy Center,Alexandria,VA. 
Available at: Investigating Sexual Assaults 
Concepts and Issues Paper (july 2005), 
Investigating Sexual Assault Model Policy 
(May 2005).Three corresponding resources 
are also available: Part I: Investigating Sexual 
Assaults; Part II; Elements of Sexual Assault & 


Initial Response; and Part II; Investigative 
Procedures, and Part III; Investigative Strategy 
& Prosecution.These training keys are also 
published by the International Association of 
Chiefs of Police (http;//vvvvw.theiacp.org/) and 
available at; training keys. 

The Oregon Attorney General's Sexual 
Assault Task Force has published a four-page 
position paper on “False Allegations, 
Recantations, and Unfounding in the Context 
of Sexual Assault.” It is available at; 
http;//www.oregonsatf.org/documents/False_ 
Allegations.pdf. 
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ENDNOTES 


' Dr. Lonsway is the Research Direcotr of EVAW International; 
Sgt.Archambault is the Executive Director of EVAW Internatiaonal; 
and Dr. David Lisak is an Associate Professor of Psychology at the 
University of Massachusetts.This article is an adapted excerpt from 
the training module of the same name in the On-Line Training insti¬ 
tute hosted by End Violence Against Women (EVAW) International, 
at http;//www.evawintl.org/evaw_courseware. 

’ In an “addenda" to his article, Kanin (1994) describes how he 
also “gained access to the police records of two large Midwestern 
state universities” (p. 90) and examined all forcible rape complaints 
from a three-year period of time. Of these, 50% were classified as 
false reports, yet again this determination was made solely by police 
personnel and not reviewed in any systematic way by the 
researcher Kanin does note, however, that these agencies did not 
use the polygraph and “neither declared the complaint false without 
a recantation of the charge” (p. 90). 

^ Extensive research documents the characteristics of sexual 
assault victims, perpetrators, and incident. For example, see; 

Bachman & Saltzman, 1995; Bohmer & Parrot, 1993; Brenner, 
McMahon, Warren & Douglas, 1999; Fisher, Cullen & Turner, 2000; 
Humphrey & Kahn, 2000; Koss, 1988; Koss & Cook, 1993; Koss, 
Gidycz & Wisnewski, 1987; Merrill et al., 1998; National Victim 
Center, l992;Tjaden &Thoennes, 1998. 

^ Uniform Crime Reporting Handbook (2004). Published by the 
Federal Bureau of Investigations (FBI) and available online at 
http://www.fbi.gov/ucr/handbook/ucrhandbook04.pdf More informa¬ 
tion on the Uniform Crime Reporting Program is also available at 
the FBI website at: http://www.fbi/gov/ucr/ucr.htm. 

^This calls to mind the terminology of“factually innocent" 
which the courts use to dismiss cases where it can be established 
that the suspect did not in fact commit the crime.To illustrate, the 
California appellate court has defined someone as “factually inno¬ 
cent” when: 


“The person did not commit a crime. It does not mean a lack of 
proof of guilt beyond a reasonable doubt or even a preponderance 
of the evidence, nor does the term encompass those situations 
where an accusatory pleading is not issued for technical reasons 
such as search and seizure issues.” 

‘We believe that it is important for investigators and prosecu¬ 
tors to reassure victims that they will not be arrested for such 
behavior, but equally critical that departments have a policy of not 
arresting in such instances, unless it is absolutely necessary given the 
seriousness of the offense. Just as people who have overdosed on 
illegal drugs are treated for their medical emergency and not arrest¬ 
ed, the priority in sexual assault cases must remain on investigating 
the crime and treating the victim with compassion. Arresting the vic¬ 
tim will likely damage any trust that has been established with law 
enforcement, eliminate any chance that the victim will cooperate 
with the investigation, interfere with the victim’s emotional recovery, 
and perhaps even deter future additional victims from reporting. 
Only when absolutely necessary should law enforcement personnel 
consider arresting the victim of a sexual assault. When crafting a 
policy for law enforcement agencies, it is therefore important to 
make a distinction in the policy for responding to felonies versus 
misdemeanors that may have been committed by the victim. 

^This hypothesis is supported by research studies that docu¬ 
ment more stereotypic characteristics (e.g., offender violence) in 
accounts of rape that are generated as false, than in reports to law 
enforcement that are corroborated with an investigation and main¬ 
tained as true (e.g., Norton & Grant, 2008). 

® Some readers may have heard of the “McDowell checklist" 
which is a series of questions purportedly used to score the 
account given by a sexual assault victim and determine whether or 
not it is a false report.Yet there is absolutely no scientific basis to 
support such a procedure—using this or any other similar “check¬ 
list” Equally important, this type of procedure interferes with the 
rapport and trust that is needed for a law enforcement investigator 
to conduct an effective interview with a sexual assault victim. Of 
course, this in turn eliminates any chance for successful investigation 
and prosecution. 
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Discover EVAW International's Web Training: 

On-Line Training Institute for 
Sexual Assault Investigations 

Are your officers and other community responders 
equipped to successfully investigate sex crimes? 



Free training module at www.evawintl.org 


Fnd Violence Against Women (EVAW) International is offering an introductory train¬ 
ing module entitled; "Effective Report Writing; The Language of Non-Consensual Sex" 

free of charge. Tlte cost lor any other individual training module is S50. 

A track of six training modules costs S200; you receive TWO additional training 
modules FREE. 


"I highly recoirmnrnd these training modules 
for any agency involved in responding to 
sexual assault. They reflect the most up-to- 
date material on the topic and exemplify best 
practices for the field. The depth of knowledge 
atsd expertise that went into the development 
of the On-Urte Training Institute is clearly 
evident In the modules 1 have reviewed. 
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track of six modules Is SI 75 - an average of only $29 per course. 



Enhance your skills in investigating sex crimes by logging on to: 
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SEXUAL ASSAULT INVESTIGATIVE GUIDELINES, lACP 2008 
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lACP 


Sexual Assault Incident Reports 


INVESTIGATIVE STRATEGIES 



The following guidelines and interview strategies are based 
upon national best practices regarding sexual assault incident 
investigations and were developed in collaboration with local, 
state, and federal law enforcement, prosecutors, advocates, 
medical, and forensic professionals. The goal of these guidelines 
is to support officers and departments in preparing sexual 
assault cases for successful prosecution through detailed case 
documentation and thorough investigations. 

note: These guidelines are not intended for use when the victim is a minor. 
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Standardizing Case Coding 
and Clearance Practices 

Throughout the country sexual assault cases are coded according to different criteria using 
varied terminology, resulting in confusion and miscommunication within the criminal justice 
system about these crimes. With the goal of building stronger sexual assault cases and 
attaining higher rates of prosecution, uniformity in case coding terminology and reporting 
procedures will create common professional standards. 


Assign a tracking number for every reported 
sexual assault offense and document each 
report in writing. 

• Even if an incident does not meet the elements of a 
sexual offense, a written report should be saved as 
an information report. Preserving information reports 
affords potential pattern identification with serial 
offenders, a return to cases as more information 
develops, and promotes supen/isory review. 

Ail reports should be taken as valid unless 
evidence proves otherwise. 

• Do not rush to decide if a report is an information 
or crime report. This decision should be based on 
evidence collected through the investigation. 

• A report should not be labeled “false" or unfounded 
as a result of the initial victim interview or perceived 
victim reaction to the sexual assault. 

• Victims of sexual assault may recant or decline 
prosecution for various reasons (e.g. fear of 
retaliation by the offender, concern about not being 
believed, hesitancy regarding the criminal justice 
system, and loss of privacy). A victim’s reluctance 
to participate is neither indicative of a false report 
nor reason to forego a strong, evidence-based 
investigation. 

• Case coding and clearance decisions should be 
based on careful analysis of evidence identified 
through an investigation. 


Case Cleared: An open case is investigated 
and proceeds through the criminal justice 
system, or no formal charges are issued due to 
elements beyond law enforcement control (i.e. 
death of offender, prosecutor declines to take 
the case after an offender has been identified, 
offender is arrested but will be prosecuted in a 
different jurisdiction). 

Case Inactivated/Unsubstantiated 
Report: A case is removed from the active 
caseload but remains technically open pending 
possible future investigative developments. 

Information Report: Incident that does not 
currently meet the elements of a crime but 
the information is filed/preserved for future 
evidence or criminal connections. 

Case Unfounded: An investigation 
shows that an offense was not committed or 
attempted. Cases can be coded as unfounded 
because they are either baseless or false. 

Unfounded, baseless: A case does 
not meet the elements of a crime or was 
improperly coded as a sexual assault. 

Unfounded, false: Evidence obtained 
through an investigation shows that a crime 
was not committed or attempted. 
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Report Writing 

Strong sexual assault cases require strong written reports. A thorough report will identify 
on-scene evidence and document details from the victim's and suspect's accounts of the 
incident. This will assist those investigating to overcome consent challenges and serve to 
refresh memories for court testimony. A high level of detail in the report and in the officer 
narrative will help move a case towards prosecution. 


When writing the report: 

Ask the victim to describe the assault, listing 

as many details and feelings as possible. 

• It is critical to capture the details necessary to 
establish elements such as premeditation/grooming 
behavior by the perpetrator, coercion, threats and/ 
or force, and traumatic reaction during and after 
the incident (e.g. demeanor, emotional response, 
changes in routines or habits). 

• Document the elements of the crime by asking the 
victim to tell you what they thought, felt, and feared 
at the time of the assault. 

- What was the victim experiencing before, during, 
and after the sexual assault? 

- What did the victim see, smell, taste, hear, or 
touch during the incident? 

• Document the victim’s condition as observed. 

• Fully document fear by recording all fight, flight, or 
freeze reactions the victim exhibited. For example, 
the victim may describe feeling unable to move. 

• Silence is not consent. “No" or resistance is 
communicated through more than just words. Detail 
and corroborate what “No" looked or felt like for 
the individual victim in your report (e.g. looking away, 
closing eyes, positioning or moving body). 


• Create a timeline to show trauma/post-assault 
behavior of the victim in context of previous 
behavior. For example, document dramatic physical 
changes such as weight loss/gain or reported 
changes in daily routines and/or work performance. 

Document all information given by the 

victim, even if it does not cast them in the 

best light. 

• The reality is that victims who may be judged as 
unreliable witnesses may have been chosen by the 
perpetrator for that reason. 

• Use the victim’s exact words and place those words 
in quotations. Do not sanitize or “clean-up” the 
language used by the victim. Altered language may 
be used against the victim or officer in court. 

• Every effort should be made to exclude officer 
opinion in the written report and to avoid asking 
leading questions. This can compromise the integrity 
of the entire report and the credibility of the victim 
and officer. It is normal for a victim to not know or 
remember complete details; do not try to fill in the 
gaps for them. 

• If the victim was incapacitated as a result of 
voluntary alcohol or drug use, show why this is an 
issue of increased vulnerability rather than culpability. 



Report Writing Considerations and Potential Suspect Defenses 

The following are four common sexual assault defenses and strategies to counter these defenses in the 
written case report. 

Denial: Collect and document evidence to establish that (nonconsensual) sexual contact did occur 

Identity: Collect and preserve DNA samples from the victim and suspect, and other physical evidence 
from the crime scene(s); document witness statements 

Consent: Document fear, force, threat, coercion and/or inability to consent 

Impeachment by Contradiction: Document any changes in victim/witness statements, especially as 
additional details are recalled following the initial trauma/shock of the assault 

NOTE: Because the majority of sexual assaults are perpetrated by someone the victim knows (even if 
just briefly or casually), the difficulties in prosecution are not based upon whether the correct suspect has 
been identified or sexual contact occurred. The burden for the prosecution is proving that the act was non¬ 
consensual (i.e. the perpetrator claims that the contact was consensual). 
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If the facts obtained from the investigation 
indicate use of force by the perpetrator, 
document using language that reflects this. 

• If at some point a consensual encounter turned non- 
consensual, ask the victim to describe details about 
how and when the perpetrator’s behavior changed. 

• Documentation should reflect a lack of consent. 
Avoid wording that implies consent. For instance, 
“he forced his penis into her vagina’’ denotes lack 
of consent while "he had sex with her” implies 
consensual intercourse. 

• In documenting force, be specific. “He threatened 
me" is vague. List the specific threats that were 
made, tones used, gestures and/or looks given. 


• Victims may not be able to resist physically. This 
may be an indicator of force or fear and should be 
documented. 


• Perpetrators of sexual assault generally use only as 
much violence as needed to attain submission. Force 


or violence may not be overt if the perpetrator can 
commit the crime by using lesser means (i.e. a weapon 
isn’t needed when you can use threats, alcohol, etc.) 

• The mere presence of a perpetrator and/or the verbal 
tactics they employ can be seen as force and should be 
documented as such. An example of this is the Use of 
Force Continuum utilized by law enforcement that starts 
with the mere presence of an officer, followed by verbal 
commands. Should an individual comply with either of 
these, no additional force would be needed or justified. 

If your department has specialized 

investigators: 

• The first responder should conduct a preliminary 
interview gathering just enough information to 
determine whether the elements of a crime have 
been met and by whom. 

• The in-depth interview should be left to the investigator 
in order to decrease account repetition and reduce 
the possibility of inconsistent information that could be 
used against the victim’s credibility in court. 


Victim Interview 

Due to the particularly intimate and intrusive nature of sexual assault, the inteo/iew process 
may be difficult both for the victim and the officer. Recognize the significance the victim's initial 
contact with first responders and investigators will have on their trust in the criminal justice 
system. The treatment the victim receives during the interview may impact the victim's decision 
to go forward with the case. 


To gather information from the victim, it is important to: 

Respect the victim's immediate priorities. 

• Attend to the victim’s immediate health and safety 
concerns and questions about reporting and the 
criminal justice process before beginning the interview. 

• Victims have a right to accept or decline all services. 
This does not mean that a thorough investigation 
should not be conducted. 

• Help victims gain back a sense of control by 
involving them in the decision of when and where 
to hold the interview. 

Build a rapport with the victim. 

• Victims may know little about the investigative 
process and may find the criminal justice system 
confusing, intimidating, or even frightening. Explain 
all processes during each step of the intenview and 
investigation. This creates transparency and trust for 
the victim while helping to restore the victim’s sense 
of control. 


• Assure the victim that they will not be judged and that 
the information reported is being taken seriously. 

• Victims of sexual assault often blame themselves. 
Reassure victims that, regardless of their behavior, no 
one has the right to sexually assault them. 

Ask the victim if they would like to have a 
support person present for the interview. 

• It is best practice to allow victims to have an advocate 
or a support person of their choosing present during 
the medical exam and/or law enforcement interview. 
Ask the victim privately who they would like present 
and take action to support their wishes. 

• While victims are entitled to have someone with them 
during the inteview, look for signs of: 

- Hesitation from the victim in revealing all of the 
details of the assault in front of someone with whom 
they are close, like a spouse or parent. 

- Controlling or intimidating behavior by the support 
person towards the victim. 

• Provide victims with written contact information for 
community referrals. 
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Forensic Medical Exam Payment 

Under a provision of the VAWA Reauthorization Act of 2005 CU.S.C.A. § 3796gg), states must ensure that 
victims of sexual assault have access to a forensic medical exam, free of charge or with full reimbursement, 
even if the victim chooses not to report the crime to the police or otherwise participate with law enforcement 
authorities or the criminal justice system. 

To be eligible for VAWA S.T.O.P. formula grant funds, all states must be able to certify in good faith that 
they are in compliance with the statutory eligibility requirements within VAWA on or before January 5, 2009. 

Information about this 2005 statute and additional up-to-date information is available at: 

www.mcasa.org/C/4/C4.htm or at www.ovw.usdoj.gov/docs/FAQ_FINAL_nov_21_07.pdf 




Recognize the impact of trauma and how 

this affects an individual's behavior. 

• People react differently to trauma. Lack of emotion 
or the presence of emotion is not an indicator of the 
legitimacy of the assault, and either is common. 

• Research shows that most victims of sexual assault 
never make a report to law enforcement. Of the 
victims who report, the majority do so after some 
delay. A delay in reporting should never deter a 
thorough investigation. A skillful prosecutor will 

be able to overcome any disadvantage a delay in 
reporting might cause when making the case in court. 

• Most victims experience continuing trauma which 
may affect their physical, emotional, social, and 
economic state of being. 

• Victims may experience difficulty remembering all 
the details of the sexual assault due to traumatic 
response. This does not mean they are lying or 
leaving out details intentionally. Often with time and 
as trauma recedes, details will emerge. 

• After sufficient time to conduct a thorough 
investigation, schedule a follow-up interview to 
gather any information the victim may have missed 
or not recalled earlier and to ask about or clarify 
additional information learned. 

- Unless there are exigent circumstances requiring 
an arrest or identification, delaying the follow-up 
interview will generally enhance the investigation and 
the quality of information obtained. 

Do not polygraph victims. 

• The practice of submitting victims of sexual assault 
to a polygraph exam intimidates victims and destroys 
the trust victims and the community have with law 
enforcement. Polygraphing negatively affects law 
enforcement’s chance to successfully investigate 
sexual assault crimes. 


• It is important to note that the 2005 federal Violence 
Against Women Act has mandated that jurisdictions 
will no longer be eligible for S.T.O.P. formula grant 
funds if their policy or practice is to ask or require 
adult, youth, or child victims of sexual assault to 
submit to a polygraph examination or other truth 
telling device as a condition for taking the report, 
proceeding with the investigation of the crime, or 
pursuing charges. 

Provide victims with information on how 
to obtain medical treatment and undergo a 
forensic exam. 

• Explain the medical significance of a sexual assault 
forensic examination, including testing for sexually 
transmitted infections and HIV. 

• Notify the victim of locations where a sexual assault 
forensic examination is available in the community. If 
department policy allows, transport the victim to the 
local rape crisis center or hospital. 

• Should a victim initially decline a forensic medical 
examination, provide information as to where the victim 
may obtain an exam at a later time. 

• Physical evidence can be collected up to 120 hours 
(in some states) following a sexual assault. The victim 
should be advised, however, that critical physical 
evidence and documentation of injuries may be lost 
with a delayed exam. 

Do not pressure the victim to make any 
decisions regarding participation in the 
investigation or prosecution during the 
initial interview or initial stages of the 
investigation. 

• Sexual assault victims are often reluctant to actively 
participate with case proceedings. Document any 
information the victim shares, as this may aid in the 
identification and apprehension of a serial offender. 
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• A victim’s right to change their mind regarding 
moving forward with the investigation and 
prosecution should only be constrained by the 
statute of limitations. Even then, the victim may 
serve as a witness in another case involving the 
same suspect, so an interview and investigation 
should always be conducted. 


• Pressuring a reluctant victim to sign a form stating 
that they are not interested in prosecution and 
will not hold the agency accountable for stopping 
the investigation is poor practice and is potentially 
damaging to an agency. 

• Victim follow-up builds trust with victims and sends 
a message to the community about the seriousness 
with which an agency handles sexual assault crimes. 


Suspect Interrogation 


While investigative emphasis has historically focused on the victim's behavior, the reality of these 
crimes is that the suspect is often known to the victim and thus can be identified easily. An effective 
investigation will concentrate on gathering as much evidence as possible on the suspect. 


Focus the investigation on the suspect 
rather than the victim. 

• As with other crimes, focus should remain on the 
suspect, not on the victim's character, behavior, 
or credibility. 

• If the suspect invokes the constitutional right 
to remain silent, investigating officers must still 
evaluate the circumstances of the assault in order 
to anticipate the suspect's defense strategy. 

Allow the suspect ample opportunity to give 
an account of the incident. 

• Many perpetrators of sexual assault will provide 
information in an attempt to justify their actions. 


• Pretext phone calls are a strong tool to be 
considered when the victim and suspect know 
each other. The transcript from a monitored call can 
provide useful evidence as facts are corroborated 
and the suspect makes admissions or gives 
improbable statements. (See Resources, page 8) 

Obtain consent or acquire a court order 
to secure a suspect forensic exam for 
probative evidence. 

• Like the victim, the suspect's body carries evidence 
and can potentially confirm aspects of the victim’s 
account (e.g. identifying marks, injuries). 

• In some jurisdictions, a suspect forensic exam can be 
done incident to arrest or by requesting a court order 
for non-testimonial evidence. 


Non-Stranger Sexual Assault 

It is important for law enforcement to recognize that "stranger rape” (when the perpetrator is a complete 
stranger to the victim) is not the norm. 2005 Bureau of Justice Statistics indicate that 73% of reported 
female rape or sexual assault victims were assaulted by someone they knew. A non-stranger can be 
anyone who is in some way known to the victim. While it may be someone with whom the victim has had 
a long-standing relationship or friendship, it could also be someone who has made himself known to the 
victim within hours of the assault or someone who has established a casual acquaintance. 
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Investigation 

Strong sexual assault investigations are supported by physical evidence and do not rely solely 
on the victim or the perceived credibility of the victim. Remember, the overall intent of any 
investigation is to be fair, balanced, and thorough. Gather all physical and testimonial evidence. 


Build trust by partnering with the victim, 
showing respect, and remaining non- 
judgmental. 

• A victim-centered approach will aid the interview 
process and allow for as much evidence to be 
gathered as possible. 

• In most cases the suspect is familiar to the victim, 
so the victim may be able provide corroborating 
details and evidence. 

• Remind the victim that, due to the nature of trauma, 
it is typical not to remember all of the details of the 
sexual assault. Think out loud with the victim to 
identify new information in the victim's account that 
may be used as evidence. This process may help jog 
additional memories. 

Thoroughly investigate and document the 
suspect's conduct prior to the assault. 

• Grooming behavior which may be indicative of 
premeditation is often used to test, select, and 
isolate victims and to make the potential victim feel 
comfortable and able to trust the perpetrator. 

- Why did the suspect choose this victim? 

What might make her/him less credible and/or 
more vulnerable? 

- How did the suspect create a situation to 
build trust? 

- Did the suspect monitor the victim physically 
or through electronic means? 

- What was the role of alcohol and/or drugs? 

- Did the suspect isolate or attempt to isolate 
the victim? 

- Why was the specific location for the 
assault chosen? 

• Sexual assault cases are typically portrayed as “he 
said/she said’’ but in reality are often “he said/they 
said" cases. Perpetrators of this crime frequently 
have a history of acts of sexual violence. Previously 
unreported offenses may be found by inten/iewing the 
suspect’s social circles, current and former partners. 


• Prior victims should be interviewed and their 
statements included in the current investigation. 

Do not overlook the importance of witness 
statements/testi mony. 

• Victims will often confide in someone (e.g. a close 
friend). These individuals are considered “outcry 
witnesses" and their statement can provide 
powerful corroboration. 

• Suspects often boast or brag about their sexual 
encounters to a friend or friends. These individuals 
are also considered “outcry witness" and their 
statement(s) can provide powerful corroboration 
of the details of the assault. 

Keep in mind the co-occurring nature of 
violence against women crimes. What other 
crimes may have been committed? 

• Sexual assault may occur in the context of 
domestic violence. 

• Monitoring and surveillance are often pre-cursors 
to sexual assault. Look to see if stalking charges 
may apply. 

• Remain open to the possibility of drug-facilitated 
sexual assault. Victims of a drug-facilitated assault 
may report black-outs, gaps in time and memory, 
and a general uncertainty as to whether or not an 
assault occurred. 

• Additional crimes to look for include: theft, property 
damage, false imprisonment, human trafficking, 
kidnapping, abduction, administering an illegal 
substance, poisoning, witness tampering, etc. 

Ensure every report, including every 
information report, is reviewed. 

• Establish and train officers on guidelines and 
procedures adopted by the agency. 

• Create a system to review the coding and clearing 
of sexual assault cases with particular attention to 
reports determined to be false or unfounded. 
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Working With Vulnerable Populations 

Predators prey upon the vulnerabilities of others; therefore, victimization is often higher among certain populations. 
When investigating a sexual assault, be aware of particular issues that may face certain populations (i.e. age, 
culture, disabilities, gender, language) and how this might affect the way a victim makes decisions and responds to 
law enforcement. 

Examples of vulnerable populations include: 

• American Indians 

• Immigrants, documented and undocumented 

• Individuals in prostitution 

• Individuals with disabilities 

• Individuals with substance addictions 

• Individuals with limited English proficiency 

• Individuals who have previously been sexually assaulted 

• Lesbian, gay, bisexual, transgender individuals 

• Minors 

• Senior citizens 


A few tips to keep in mind: 

• Not all disabilities are visible. Victims may have physical, sensory, or mental disabilities, or a combination of disabilities. 

• Culture can influence how people view or understand “sexual assault” and feel about law enforcement. Be aware 
that beliefs about gender, sexuality, sexual orientation, race, religion, etc. may vary greatly between cultures. 

• Questions about sexual assault are very intimate and may be difficult to discuss. Such a personal violation may 
create feelings of embarrassment and shame. These feelings may be intensified in some cultures such as those 
where the loss of virginity prior to marriage can be socially devastating. 

• American Indian communities may have their own laws regarding sexual assault in addition to or in place of 
relevant state or federal laws. 

• If English is not the victim's first language, offer to arrange unbiased, independent translation. Do not rely on 
family members, children, the suspect, or any other associated parties to serve as an interpreter. 

• Those who are lesbian, gay, bisexual and transgender identified may have specific privacy needs depending on 
whether the individual is “out” to others in their lives. Sensitivity and awareness about the particular obstacles 
and barriers victims of same-sex sexual assault face in reporting is of critical importance. 


lACP Resources 

To obtain electronic or printed copies of the following resources 

at no cost, visit www.theiacp.org or email stopvioience® 

theiacp.org. 

Tools 

• lACP Sexual Assault Supplemental Report Form, 2008 

Model Policy 

• Investigating Sexual Assault, lACP Model Policy & Concepts 
and Issues Paper, 2005 

Training Keys 

• “Investigating Sexual Assault Part I: Elements of Sexual Assault 
& Initial Response”, lACP Training Key # 571,2004 

• “Investigating Sexual Assault Part II: Investigative Procedures”, 
lACP Training Key # 572, 2004 

• “Investigating Sexual Assault Part III: Investigative Strategy & 
Prosecution”, lACP Training Key # 573, 2004 

• “Pretext Phone Calls in Sexual Assault Investigations”, lACP 
Training Key # 574, 2004 


Every effort has been made to ensure 
that this document reflects the most 
current thinking and comprehensive 
information on the crime of sexual 
assault. A wide array of feedback was 
solicited, and many subject matter 
experts contributed their knowledge. 
In particular, we appreciate and 
acknowledge the contributions of: 
Joanne Archambault, Kim Lonsway, 
and Anne Munch. 


This project was supported by grant no. 
2005-WT-AX-K077 awarded by the Office on 
Violence Against Women, U.S. Department of 
Justice. The opinions, findings, conclusions, and 
recommendations expressed in this publication are 
those of the authorCs) and do not necessarily reflect 
the views of the Department of Justice, Office on 
Violence Against Women 
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SEXUAL ASSAULT SUPPLEMENTAL REPORT FORM, lACP 2008 


Sexual Assault Supplemental Report Form 

• It is recommended that the Sexual Assault Supplemental Report be used in the reporting, recording and 
investigation of all alleged sexual assault incidents, for each and every incident reported 

• Supervisory review of ali sexual assault cases is encouraged 

• This form is not intended for use when the victim is a minor 


Agency 

ORI Incident# Case# 

Name of Person Who Contacted Police (optional on information reports) 

M 

c 

ethod Report Received □ 911 Call □ Non-emergency number 

] Online □ Other fdescribe) 

Address of Person Who Contacted Police 

City 

State 

Zip Code 

Telephone: Home 

Work 

Cell 

Email 

Relationship to Victim 

Others Present with Victim During Interview 

Location of Interview H Hospital H On Scene H At Department H Other (describe) 

Dates 

Date of Report (mmidd/yyyy) 

Time of Report 

Date(s) of Incident (mmIdd/yyyy) 

Time of Incident 

From To 

Victim Victim’s identifying or contact information may be exempt from disctosure under the Freedom of information Act 
and Crime Victim’s Rights Act or if this is a biind report. 

Last Name 

First Name 

Middle Name 

Any Aliases 

Primary Language 

Special Needs, Disability, Requests, etc. 

Race/Ethnicity Sex 

□ M □ F 

Date of Birth (mm/ddlyyyy) Height 

Weight 

Address 

City 

State 

Zip Code 

Telephone: Home 

Work 

Cell 

Email 

Emergency Contact 

Emergency Contact Telephone Best Way to Safely Contact Victim 

Victim Demeanor Observed at Time of Interview (select all that appty) Include detailed description in narrative 
n Afraid/Fearful H Confused H Shakino/Tremhlino H Other (describe) 

□ Angry □ Flat Affect □ Tearfui/Crying 

□ Calm/Controlled □ Nervous/Agitated □ Withdrawn/Quiet/Flat Affect 

Are there any injuries? □ Y □ N 

If yes, detail in narrative □ Follow up needed 

Does the victim report pain? □ Y □ N 

If yes, describe 

Were weapons used to hurt/injure/threaten? □ Y □ N 

If yes, detail in narrative □ Follow up needed 

Does the victim believe she/he may have been drugged? □ Y □ N 

If yes or unsure, detail in narrative □ Unsure 

Did the victim voluntarily consume alcohol □ Y □ N 

within 24 hours of incident? □ Follow up needed 

If yes, detail in narrative 

Did the victim voluntarily take other controlled □ Y □ N 

substance within 96 hours of incident? □ Follow up needed 

If yes, detail in narrative 

Has sexual abuse by suspect been ongoing? □ Y □ N 

If yes, how long? □ Follow up needed 

Any other known or possible victims? □ Y □ N 

If yes, list names and contact information □ Follow up needed 

Victim Assistance Checkiist 

□ Victim’s Personal Safety Concerns Addressed □ Sexual Assault Victim Rights and Services Information Provided 

□ Victim Given Department Contact Information □ Crime Victim’s Rights and Compensation Information Provided 
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Case# 


Incident Information 


Location of Interaction Before Assault(s) {detail in narrative) 


Location(s) of Assault(s) {detail in narrative) 


Locations Suspect Took Victim After the Assault(s) (detail in narrative) 


Type of Coercion/Force/Fear Invoived (select all that apply) 

□ Disregarding the victims’ stated or 
otherwise communicated lack of consent 

Q Verbal pressure/coercion 

□ Position of authority (teacher, supervisor, boss, parent) 

□ Threat of physical force or violence 


□ Victim was incapacitated (see below) 

□ Presence of weapon 
Q Stalking 

□ Physical restraint 

□ Physical force 


□ Threat of death 

□ Abduction 

□ Other (describe) 


Describe all types of coercion/force/fear involved. (Include detailed description in narrative) 


Type of Assault (select all that apply) 

Attempted 

Completed 


□ 

□ 

Rape (penile/vaginal penetration against the will, by force, threat, or intimidation) 

□ 

□ 

Forced sodomy (penile/anal penetration against the will, by force, threat, or intimidation) 

□ 

□ 

Forced oral-genital contact (oral copulation) 

□ 

□ 

Forced sexual penetration with an object or finger 

□ 

□ 

Sexual battery (forced touching of intimate parts, fondling, kissing, oral contact but not penetration) 

□ 

□ 

Physical assault/battery 

□ 

□ 

Strangulation 

□ 

□ 

Other (describe) 


Additional Crimes to be Investigated: 



1 Victim Incapacitated or Incapable of Consenting or Communicating Unwillingness to Engage in Sexual Contact Due to: (select all that apply) I 

□ Age 

□ Mental incapacity 

□ Unconsciousness or sleep 

□ Alcohol 

□ Physical incapacity 

n Other ftfescr/be) 

□ Drugs 

□ Subordinate position 


Initial Investigation 




Victim Medical Treatment (select all that apply) 

□ First aid rendered 

□ Medical exam 

Q Forensic exam/rape kit 

□ Admitted to hospital 

□ Will seek own 


Where 


By Whom 


Date 


Suspect Forensic Exam Conducted? 

Y □ N □ Follow up needed □ If yes, by whom? 



Date 


Photos 

Taken By 

Date Taken 

Digital 

Polaroid 

35 mm 

Video 

□ Victim injuries 



□ 

□ 

□ 

□ 

□ Suspect injuries 



□ 

□ 

□ 

□ 

□ Crime scene(s) 



□ 

□ 

□ 

□ 

□ Property damage 



□ 

□ 

□ 

□ 


Evidence Collected (select all that apply) 

□ Physical evidence (i.e. clothing, sheets, tissue) (list) _ 

□ Property damage (list) _ 

□ Weapons (list) _ 


By Whom 


Location Stored 


Analyzed 

YD ND 


YD 

YD 


ND 

ND 


Victim Attached Suspect Attached 
911 printout □ □ 

Forensic exam report □ □ □ □ 

Toxicology report □ □ □ □ 

Follow up needed, specify_ 


Suspect polygraph 
Pretext phone call 


Victim Attached Suspect Attached 

□ □ 

□ □ 
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Case# 


Suspect Photocopy and complete the following information for each suspect on a separate page and attach to the report. 


No. of Suspects 


Last Name (Suspect # _ 


First Name 


Middle Name 


Aliases 


Height 


Weight 


Hair Color 


Eye Color 


Race/Ethnicity Sex 

MD FD 


Date of Birth (mm/ddlyyyy) 


Social Security No. 


Driver's License No./State 


Address 

Telephone: Home 


City 


State 


Zip Code 


Work 


Ceil 


Email 


Primary Language (if not English) Suspect’s Defining Characteristics (i.e. tattoos, scars, physical disabilities, etc.) 


Suspect on Scene Y □ N □ 


Suspect Arrested Y □ N □ 


If Yes, Arrest Number 


Suspect Conduct Prior to Incident (select all that apply) 

Include detailed description as gathered from interviews of suspect, victim, and associated persons in narrative 

□ Grooming (i.e. targeting vutnerability, testing boundaries, building trust) □ Monitoring victim (tracking patterns of conduct) 

□ Electronic contact f/.e./nfemef, text messag/ngj □ Providing alcohol/controlled substances 

□ Isolating victim □ Other (describej 


Relationship to Victim (select all that apply) 


□ Recent acquaintance 

□ Casual acquaintance of victim 

□ Friend (non-romantic) 

□ Internet relationship 

□ Planned first meeting/date 

□ Intimate partner/dating 

□ Former intimate partner/dating 


□ Domestic partner 

□ Married 

□ Legally separated 

□ Divorced 

□ Father of children 

□ Cohabitating 

□ Neighbor 


□ Parent of victim 

□ Relative of victim 

□ Position of authority 

□ Co-worker 
n Stranger 

□ Other (describe) 


Suspect Demeanor as Observed at Time of Interview 
(select all that apply) Include detailed description in narrative 


R Angry 

R 

□ Apologetic 

R 

□ Belligerent 

R 

R Calm/controlled 

R 

□ Confused 

R 


Did the Suspect Consume Alcohol Within 24 Hours 

Prior to Incident? YR NR 

If yes, detail in narrative Follow up needed R 

Did the Suspect Take Controlled Substances Within 

96 Hours Prior to Incident? Y R NR 

If yes, detail in narrative Follow up needed R 

Visible Suspect Injuries? Y R NR 

If yes, detail in narrative 

Suspect History 


Date(s) 


Type(s) 


Arrest record 

Y 

R 

N 

R 

Prior sexual assault offenses 

Y 

□ 

N 

□ 

Prior use of weapons in a sex related offense 

Y 

□ 

N 

□ 

Currently on probation 

Y 

R 

N 

R 

Currently on parole 

Y 

□ 

N 

□ 

Subject of protection order(s) 

Y 

□ 

N 

□ 


AsSOCiatsd Persons Photocopy and complete the following Information for each witness on a separate page and attach to the report. 


Last Name (Witness # _ 


First Name 


Middle Name 


Aliases 


Height 


Weight 


Hair Color 


Eye Color 


Race/Ethnicity Sex 

I MR FH 


Date of Birth (mm/ddlyyyy) 


Social Security No. 


Driver's License No./State 


Address 


City 


State 


Zip Code 


Telephone: Home 


Work 


Cell 


Email 


Relationship to Victim (see above categories) 


Relationship to Suspect (see above categories) 


Aware of Incident Y □ NR Contact with Victim Prior to Incident Y □ NR 
If yes, detail in narrative 


Contact with Suspect Prior to Incident Y □ NR 
if yes, detail in narrative 


Present During Incident Y □ NR If yes, detail in narrative 


Contact with Victim After the Incident Y □ NR If yes, detail in narrative 


Did Victim Disclose Y R NR 
If yes, detail in narrative 


Contact with Suspect After the Incident Y R NR 
If yes, detail in narrative 


Did Suspect Disclose Y R NR 
If yes, detail in narrative 
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Case# 


Interview History 


Victim 


Date(s) Time Location Officer initiais 


Suspect(s) 


Associated Person(s) 


Case Review Checklist select aii that apply 


□ 

□ 

□ 

□ 


□ 


Foliow-up photos taken of the victim’s injuries 

(mm/dd/yyyy) _ 

Available witness(es) interviewed 

Witness(es) provided a written statement 

Unable to contact or interview the following person(s) 


Case referred to the prosecutor’s office 
(mmidd/yyyy) 


Contacts Initiated by Police 
(select all that apply) 

□ Community-based advocate 

□ Dept.A/ictim/Witness advocate 

□ Language translation 

□ Medical 

□ Mental health 

□ Probation/Parole 

□ Prosecutor 

□ Other agency_ 


Evidence Follow-Up (select all that apply) 

Victim Attached Suspect Attached 

Forensic exam results D D CH CH Toxicology results 

DNA results □ □ □ □ - 


Contacts Initiated by Victim 
(select alt that apply) 

□ Community-based advocate 

□ Medical 

□ Mental health 

□ Other_ 


Victim Attached Suspect Attached 

□ □ □ □ 

□ □ □ □ 


Officer Printed Name 


Rank 


Badge Number 


Officer Signature 


Date (mmfddlyyyy) 


Investigator Printed Name 

Rank 

Badge Number 

Investigator Signature 


Date (mmfddlyyyy) 

Supervisor Printed Name 

Rank 

Badge Number 


Supervisor Signature 


Date (mmfddlyyyy) 


This project vv-as supported by grant no. 2005-WT-AX‘K077 awarded by the Office on Violence Against Women, U.S. Department of Justice. The opinions, 
findings, conclusions, and recommendations expressed in this publication are those of the author(s) and do not necessarily reflect the views of the 
Department of Justice, Office on Violence Against Women. 
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Case# 


Officer Narrative (See next page) 


Narrative Report Checklist 

Describe and Document: 

Q How case was received 

□ Observations on approach—document what you saw, 
heard, etc. 

□ Spontaneous statements and demeanor at 
time of statement 

Q Victim 

Q Victim during transport 

□ Suspect 

□ Suspect during transport and booking 

□ Injuries of ali parties 

□ Type and extent 

□ How the injuries occurred 

□ Interview and provide detaiied account of incident 

□ Victim 
n Suspect 

□ Witness(es), esp. first disclosure 

□ Medical personnel 

□ Drugs/alcohol used/involved 

□ Weapons used/involved 

□ Coercion, force, fear 

□ Crime scene and physical evidence 

□ Actions taken (i.e. evidence collected, arrest decision, 
exams, follow up photographs and interviews) 

□ Documents included with report (search/arrest 
warrants, affidavits, subpoenas, 911 print-out, pretext 
phone call synopsis, transcripts, crime lab reports, 
victim/suspect forensic exam reports, photos, etc.) 



Of^cer Printed Name 

Rank 

Badge Number 

Officer Signature 


Date (mmfddlyyyy) 
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Case# 


Officer Narrative (Continued) use additional pages as needed. 
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Case# 


Victim / Suspect / Witness interview Photocopy and complete one for each interview and attach to report. 


Note; Due to the nature of trauma and sexual assault, victims may find it difficult to recall the incident chronologically or remember details 
fully, following the incident. This is a preliminary statement. As additional details are recalled and as the investigation evolves, 
additional inten/iews are warranted. 
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Case # 


Victim/ Suspect / Witness interview (Continued) Use additional pages as needed. 


International Association of Chiefs of Police Page_of 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


281 

2016 The National Center for Campus Public Safety. All rights reserved. 









The National Center for Campus Public Safety 


INFORMED SURVIVOR LETTER 

^ ^NivERSi'n^OF Michigan 

rlTli I '4 II''N 'I lc‘- 'H 


[date] 


[studentifname] [studentllname] 

[studentladdress] 

Dear [studentifname] [studentllname]: 

The University was recently Informed that you may have experienced sexual misconduct by a U-M 
student. U-M Is committed to both supporting your well-being and acting to ensure the safety of our 
community. This letter explains Important Information pertaining to the University of Michigan Policy on 
Sexual Misconduct by Students. The complete policy and additional resources are available 
at: http://studentsexualmlsconductpollcv.umlch.edu/ . 

First, I want you to be aware that, pursuant to the enclosed procedure, the University may further review 
and Investigate the Information It received regarding the alleged misconduct. 1 encourage you to 
participate In the University's review and Investigation process so that your experience of the alleged 
misconduct may be fully considered. However, you have the right not to participate If you do not wish to 
do so. [Given that you have not responded to our repeated attempts to contact you OR Given your 
communication to [Insert name] Indicating that you would not like to be Involved further]. It Is our 
understanding that you do not want to participate In the University's Investigation and review process. If 
you change your mind later, and would like to participate In the Investigation and review process after all, 
simply notify our office by calling 734-763-0235. 

Second, 1 want you to know that, whether you participate In the University's review and Investigation 
process or not, you have the right to be protected from retaliation related to the Information you shared. If 
you believe you are experiencing retaliation In any form, please let the University know as soon as 
possible. 

Third, I want to encourage you to consider filing a report with the University of Michigan Police 
Department (UMPD) or the Ann Arbor Police Department (AAPD), as appropriate. UMPD can be reached 
at (734) 763-1131 and AAPD can be reached at (734) 794-6900. UMPD or AAPD may conduct an 
Investigation based on potential criminal activity related to any Information you report. 

Fourth, as Indicated In the enclosed Survivor Handbook, It Is Important for you to know where to find 
additional sources of support and assistance should you find It helpful or necessary to do so. You may 
contact the Sexual Assault Prevention and Awareness Center (SAPAC) at any time to obtain confidential, 
comprehensive advocacy and support. Other confidential resources available on and off campus Include 
Counseling and Psychological Services (CAPS) and SafeHouse Center. Contact Information for each 
resource Is listed below. Your personal Information will not be shared by any of these resources. 

Sexual Assault Prevention and Awareness Center (SAPAC) 

(734) 764-7771; 24 hr. Crisis Line: (734) 936-3333 
530 S. State St. Room G509 
Ann Arbor, Ml 48109 
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Counseling and Psychological Services (CAPS) 

(734) 764-8312 

3100 Michigan Union (3rd Floor) 

530 S. State St. 

Ann Arbor, Ml 48109 

SafeHouse Center 

24 hr. Crisis line: (734) 995-5444 

The Dean of Students Office also provides various support services to students. Although they will 
respect your privacy to the greatest extent possible, they may need to share some of your information 
with others to ensure that the University responds appropriately and effectively to any concerns you share 
with them. They are located at 3100 Michigan Union (3rd Floor) and can be reached at (734) 764-7423. 

If you need additional support in the form of counseling, alternative housing, academic accommodations, 
or otherwise, please contact SAPAC, the Dean of Students Office, or my office so we can work with you 
in a timely way to provide assistance. If you have any questions, don't hesitate to contact us at 734-763- 
0235 We'd be happy to help in any way we can. 

Very sincerely, 

[staff Id ig ital_s ig natu re] 

[staffifullname] 

Investigator 
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INVESTIGATIVE CHECKLIST 



INVESTIGATIVE CASE PROCESS CHECKLIST 

CASE NUMBER: _ _ 

RESPONDENT; _ _ _ 

OPEN DATE: _ CLOSE DATE: _ 


PHASE I 


Complainant Interview (DATE:_) 

_ CD Inquire as to union status of all involved parties (Inform GEO Complainants of right to 

union representation) 


D Hand out and review Complainant Information Sheet and applicable SPG 
(DATE:_) 

d Notify Compl of right to contact UMPD (or local PD) of criminal activity, as applicable 

□ Strive to provide .pdf draft interview notes to Complainant within 7 calendar days of 
interview 

n Complainant has 2 business days to review their statement 
(DATE SENT;_RCVD: _) 

□ Enter into OIE Complaint Management database and ADVOCATE if applicable 


Interim Measures 

_ □ Yes □ No □ 

_ D Interim measure in place: 


Notifications 

_ n UMPD; Yes □ No □ (DATE:_) 

__ □ If Yes, memo to file/email 

_ D Applicable UM officials: _ 


_ □ Clciy: Yes □ No □ (DATE:_ _) 

O Notification response in file 

Respondent Interview (DATE:_) 

_ D If Union member, inform of representation right 

_ CD Hand out and review Respondent Information Sheet and applicable SPG 

(DATE:_) 

_ CD Strive to provide .pdf draft interview notes to Respondent within 7 calendar days of 

interview 

_ D Respondent has 2 business days to review their statement 

(DATE SENT;_RCVD: _) 
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PHASE II 

Witness Interviews 

_ □ Review witness information re: confidentiality and retaliation 

_ CH If identified, offer 2 business days to review .pdf draft 

□ Memo to file 


Other Evidence 

_ □ Retrieve/assess as appropriate 


Drafting 

_ □ 

□ 


PHASE HI 

Redact attachments as appropriate 
Review by Senior Director 


Senior Director Initials Date 

□ Provide Complainant and Respondent .pdf draft copy with 5 business days 
review time 

C Draft Sent: _ C Response Revd: _ 

R Draft Sent: _ R Response Revd: _ 


Analysis / Review 

_ □ Review all evidence 

_ □ Write analysis 

_ □ Provide to Senior Director for review and approval 

Senior Director Signature Date 

_ □ Share with other University officials as appropriate 

PHASE IV 

Finalize Report 

_ n Issue to relevant parties (student cases are issued to OSCR) 

_ D Contact Complainant and Respondent re: distribution 

_ CH Close case in OIE Case Management database 

_ C] Obtain and file letter documenting sanctions imposed, as applicable 

_ n Assemble case file for filing within 14 calendar days of case closure date 


Final Case File Review 


Investigator Signature 


Date 


Senior Director Signature 


Date 


Revised 8/13/13 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


285 

2016 The National Center for Campus Public Safety. All rights reserved. 































The National Center for Campus Public Safety 


INFORMATION SHEETS FOR COMPLAINANTS 


M l OFFICE FOR 

INSTITUTIONAL EQUITY 

I UNIVERSITY OF MICHIGAN 


Information for Student Complainants - Sexual Misconduct 

We are neutral. The Investigator docs not take sides. We are committed to providing a fair and 
unbiased review, and our investigations arc focused on the information available. We also help 
Complainants and Respondents by providing information about support and advocacy services. If 
you have a concern that the Investigator cannot conduct a fair and unbiased review (c.g., has a 
personal connection with one of the parties or witnesses, etc.), please contact Anthony Walesby, Title 
IX Coordinator, immediately. Mr. Walesby may be reached at 734-763-0235 or 
instinitional.cquin' (i iimich cdii . The situation will be assessed and a determination made as to 
whether a difTerent investigator should be assigned to the matter. 

Support person. The Complainant may bring a support person with them to any meetings with the 
Investigator. We request that the Complainant please let us know in advance if they will be doing so. 
Examples of a support person/advisor may include, but arc not limited to: a friend, family member, 
SAPAC Advocate, attorney, etc. An individual who may be a witness in the investigation may not 
be present during the Complainant’s interview. 

Anonymity and Confidentiality. Information provided to OIE may be shared with other University 
officials as necessary and appropriate. Respondents are provided enough information about the 
allegations to allow them a fair opportunity to respond, and the level of detail necessary to do that 
varies depending on the circumstances surrounding the incident and confidentiality concerns. OIE 
will consider requests for Complainant anonymity on a casc-by-casc basis, consistent with the 
Student Sexual Misconduct Policy. 

Interim measures and Academic Accommodations. In many cases, interim measures may be 
appropriate. Such measures may include separation of the Complainant’s and Respondent’s 
academic, living, and/or dining situations, or such other measures as may be appropriate under the 
circumstances. OIF, will ask Complainants about interim measures, although they sometimes arc in 
place before the Complainant meets with OIE. In addition to interim measures. Complainants 
sometimes need academic accommodations. These accommodations arc arranged by SAPAC and/or 
the E>can of Students, but a Complainant may also raise this need with OIE, who will infonn 
SAP AC/Dean of Students of the requested accommodation. 

Understanding the complaint. Tlie first step the Investigator takes in an investigation is to gather 
information about the complaint. This usually involves interviewing the Complainant and gathering 
all information the Complainant has, including documentation and names of witnesses, if any. 
Complainants arc strongly encouraged to share all information they have regarding the niatter. 

Interviewing the Respondent. ARcr the Investigator understands the nature and scope of the 
complaint, the Respondent is asked about the allegations and given a full and fair opportunity to 
respond. The Respondent is also asked to provide any documentation and identify wimesses relevant 
to the complaint. The Complainant is not present during the Respondent’s interview and vice versa. 

Gathering other information. The Investigator interviews witnesses and reviews all documentation 
deemed relevant to the situation. The Investigator may also contact the Complainant and Respondent 
with additional questions or to request additional information. 

Review of Investigation Summary. If the Investigator determines that a written Investigation 
Report will be produced, the Complainant and Respondent, if participating in the investigation, will 
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typically be provided with a written summary of the statement of eaeh person interviewed 
(Complainant, Respondent and other witnesses) and doeumentation or other information reviewed by 
the Investigator. To ensure accuraey, the Complainant and Respondent are given the opportunity to 
provide elarifying eomments on the summary. The Investigator reviews the eomments submitted by 
the parties, if any, and determines whether the report should be modified. The Investigator considers 
any and all comments from the parties in reaehing a determination on the matter. 

All information or documentation provided by either party, or by a witnc.ss interviewed in the 
course of an investigation, may be included in the final Investigation Report and shared with 
the other party to this matter and relevant University officials. 

Decision and follow up. After receiving the Complainant’s and Respondent’s comments, if any, the 
Investigator analy7es the information and reaches a conclusion. This conclusion is shared with the 
Office of Student Conflict Resolution, along with the Investigation Report if one was produced. If 
the Investigator determines that the evidence supports a finding that the Student Sexual Misconduct 
Policy has been violated, the Office of Student Conflict Resolution will address the matter consistent 
with applicable University policies. 

Retaliation. The University has a strong policy against retaliation. Complainants or witnesses who 
feel they arc being subjected to retaliatory behavior arc strongly encouraged to immediately contact 
the Investigator or OSCR. 

Resources for support. The University offers a variety of services to support to students, a short list 
of which is included below. The OIE investigator can provide additional information about the 
resources, as requested. If what you reported to OIE might also be a criminal offense, you may also 
report it to the police, either UMPD if it occurred on campus or local police if it occurred off campus. 
If you arc concerned for your safety, call 9-1-1 immediately. 

■ Sexual Assault Prevention and Awareness Center 734/936-3333 

■ Counseling and Psychology Services 734/764-8312 or w'w\v.umich.cdw'~caps 

■ after hours UM Psychiatric 734/996-4747 

■ Dean of Students 734/764-7420 

■ UM Student Legal Services 734/763-9920 

■ Graduate Student Crisis 800/GRAD-HLP (800/472-3457) 

■ Crisis Line 800/273-TALK (8255) 

■ www.crisischat.org 

■ UM Police Department 734/763-1131; Ann Arbor Police Department 734/794-6900 

More information. If you have any other questions about the investigation or investigation process, 
please do not hesitate to contact the staff member investigating your case at 734/763-0235. 


Complainant’s Name (please print) 


Signature 


Date 


Revised 9/12/14 
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INFORMATION SHEETS FOR RESPONDENTS 


M l OFFICE FOR 

INSTITUTIONAL EQUITY 

I UNIVERSITY OF MICHIGAN 


Information for Student Respondents - Sexual Misconduct 

We are neutral. The Investigator does not take sides. We are committed to providing a fair and 
unbiased review, and our investigations are focused on the information available. We also help 
Complainants and Respondents by providing information about support and advocacy services. If you 
have a concern that the Investigator cannot conduct a fair and unbiased review (e.g., has a personal 
connection with one of the parties or witnesses, etc.), please contact Anthony Walcsby, Title IX 
C'oordinator, immediately. Mr. Walesby may be reached at 734-763-0235 or 

institutional.couiU a umich.edu . The situation will be assessed and a determination made as to whether a 
different investigator should be assigned to the matter. 

Support person. The Respondent may bring a support person or advisor with them to any meetings 
with the Investigator. We request that the Respondent please let us know in advance if they will be 
doing so. Examples of a support person/advisor include, but arc not limited to: a friend, family member, 
Dean of Students staff member, attorney, etc. An individual who may be a witness, including a character 
witness, may not be present during the Respondent’s interview. 

Interim measures and aeadeinic accommodations. In many cases, interim measures may be 
appropriate. Such measures may include .separation of the Complainant’s and Respondent’s academic, 
living, and/or dining situations, or such other measures as may be appropriate under the circumstances. 

In addition to interim measures. Respondents sometimes need academic accommodations. These 
accommodations arc arranged by the Dean of Students Office and/or the Sexual Assault Prevention and 
Awareness Center, but a Respondent may also raise this need with Olli, who will inform the Dean of 
Students/SAP AC of the requested accommodation. 

Initiating an investigation. The first step the Investigator takes in an investigation is to gather 
infonnation about the complaint. This usually involves interviewing the Complainant and gathering all 
information the Complainant has, including documentation and names of witnesses, if any. 

Complainants arc strongly encouraged to share all infonnation they have regarding the matter. 

Interviewing the Respondent. After the Investigator understands the nature and scope of the complaint, 
the Respondent is asked about the allegations. Respondents arc provided enough infonnation about the 
allegations to allow them a fair opportunity to respond, and the level of detail necessary to do that 
depends on the circumstances sunounding the incident. The Respondent is also asked to provide any 
documentation and identify witnesses relevant to the complaint. The Complainant is not present during 
the Respondent’s interview and vice versa. 

Gathering other information. The Investigator interviews witnesses and reviews all documentation 
deemed relevant to the situation. The Investigator may also contact the Complainant and Respondent 
with additional questions or to request additional information. 

Review of Investigation .Summary. If the Investigator determines that a written Investigation Report 
will be produced, the Complainant and Respondent, if participating in the investigation, will typically be 
provided with a written summary of the statement of each person interviewed (Complainant, Respondent 
and other witnesses) and documentation or other information reviewed by the Investigator. To ensure 
accuracy, the Complainant and Respondent arc given the opportunity to provide clarifying comments on 
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the summary. The Investigator reviews the comments submitted by the parties, if any, and determines 
whether the report should be modified. The Investigator considers any and all comments from the parties 
in reaching a clctcrmination on the matter. 

All information or documentation provided by either party, or by a witness interviewed in the 
course of an investigation, may be included in the final Investigative Report and shared with the 
other party to this matter and relevant University officials. 

Decision and follow up. After receiving the Complainant’s and Respondent’s comments, if any, the 
Investigator analyzes the information and reaches a conclusion. This conclusion is shared with the 
Office of Student Conflict Resolution, along with the Investigation Report if one was produced. If the 
Investigator determines that the Student Sexual Misconduct Policy has been violated, the Office of 
Student Conflict Resolution will address the matter consistent with applicable University policies. 

Retaliation. The University sU-ongiy prohibits retaliation. Complainants and Witnesses are protected 
from any form of retaliation for engaging and/or participating in the investigative process. As the 
Respondent, you are directed to ensure that your actions, cither directly or indirectly, do not constitute 
retaliation against those who have exercised their rights under UM policy or who have participated in the 
investigative process. 

Resources for support. The University offers a variety of services to support to students, a short list of 
which are included below. The OIE investigator can provide additional information about the resources, 
as requested. 

■ Dean of Students 734/764-7420 

■ Counseling and Psychology Services 734/764-8312 or ww^v.umich.edu/--caDS 

■ after hours UM Psychiatric 734/996-4747 

■ UM Student Legal Services 734/763-9920 

■ Graduate Student Crisis 800/GRAD-HLP (800/472-3457) 

■ Crisis Line 800/273-TALK (8255) 

■ \v'\s'W'.crisischat.or2 

More information. If you have any other quc.stions about the investigation or investigation process, 
please do not hesitate to contact the staff member investigating your case at 734/763-0235. 


Respondent’s Name (please print) 


Signature 


Date 


Revised 9/12/14 
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PREPONDERANCE OF THE EVIDENCE (POE) SAMPLE LETTER 
PREPONDERANCE OF THE EVIDENCE - SAMPLE LANGUAGE 

In assessing allegations of [type of policy violation at issue, e.g., sexual misconduct], the University uses a "preponderance 
of the evidence" standard. Under this standard, individuals are presumed not to have engaged in the alleged conduct unless 
a "preponderance of the evidence" supports a finding that the conduct occurred. This "preponderance of the evidence" 
standard requires that the evidence supporting each finding be more convincing than the evidence offered in opposition to 
it. In this matter, as discussed below, the preponderance of the evidence [short conclusory finding, followed by detailed 
analysis]. 
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SAMPLE REPORT FORMAT 
CONFIDENTIAL 

MEMORANDUM 


TO: 

FROM: 

SUBJECT: 

DATE: 

I. Background 

II. Complainant 

III. Respondent 

IV. Witnesses 

a. Witness 1 

b. Witness 2 

V. Other Evidence 

VI. Response to Draft Report 

VII. Analysis and Finding of Facts 

VIII. Summary 

c: relevant administrators, the parties, etc. 
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SAMPLE REPORT 

CONFIDENTIAL 

MEMORANDUM 

TO: Name of Relevant Institutional Official(s) 

Title 

FROM: Name of Investigator 

Title 

SUBJECT: Student-to-Student Sexual Misconduct Complaint 

DATE: December 23, 2014 

BACKGROUND 

Patricia Green ("Complainant") is a first year undergraduate student in the College of Liberal Arts and Sciences. On October 
10, 2014, an undergraduate student ("Reporting Party") informed a Resident Advisor that Complainant may have been sexually 
assaulted, although the Reporting Party would not provide further details. The Resident Advisor submitted an electronic 
report that informed the Title IX Coordinator of the concerns, and the Title IX Coordinator forwarded the matter to the Office 
of Institutional Investigations ("Oil") for review. 

That same day, October 10, 2014,1 contacted Complainant to ask to meet with her. I also provided information about available 
resources and options and the University's prohibition on retaliation. See Attachment 1. Complainant did not respond. I also 
contacted the Reporting Party, who declined to provide any details. The Reporting Party indicated that Complainant was 
angry that the witness had informed the Resident Advisor about the sexual assault and, as a result, the Reporting Party did 
not want to be contacted again about this matter. 

On October 15th, I sent Complainant a follow up email, again including information about available resources, options and the 
prohibition on retaliation. See Attachment 2. I informed Complainant that I would not contact her again, but assured her that 
even if she chose not to use available support resources or report the matter now, she could do so in the future. 

Complainant contacted me on November 1, 2014, and we met later that same day. She stated that first year undergraduate 
student Christopher Smith ("Respondent") had sexually assaulted her on August 24, 2014. In accordance with the University's 
Sexual Misconduct Policy for Students (the "Policy"), OH began an investigation into Complainant's concerns. 

I note that this investigation was also somewhat delayed because Witness 3 was unavailable for several weeks, as noted below. 
In addition, on November 10th, after this investigation had begun. Complainant contacted the University Police Department 
("UPD"), which began a criminal investigation of this matter. ON temporarily paused its investigation during the evidence 
gathering portion ofthe criminal investigation. In addition, although Respondent was offered a full opportunity to participate 
in this investigation process, he declined any further involvement after the criminal investigation began. 

COMPLAINANT 

Complainant was interviewed on November 1, 2014.' She was provided with and signed an Information Sheet for Student 
Complainants, which addresses topics such as process, anonymity, confidentiality, interim measures, resources and retaliation. 
We discussed this information and Complainant was offered the opportunity to ask questions before her interview began. 

Complainant states that she and Respondent have been close friends since their junior year in high school. She says 
Respondent was "like [her] best friend," that he was a "good guy." Complainant says she knew Respondent liked her "as more 
than a friend," but she had always been clear that was not interested in a romantic relationship with him. 


’Complainant's support person, Jennifer Hanes, an advocate from the Sexual Assault Prevention Center, was also present during her interview. 
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Complainant says that she and Respondent were excited to find out they would be attending the University and would live in 
neighboring residence halls. Complainant states that she lives in a suite in Townsley Hall, and Respondent lives next door in 
Norton Hall. 

Complainant says that she arrived early for Orientation Week so she could spend some time with her friends, including 
Respondent, before classes began. Complainant states that just after midnight on August 24, 2014, she and Respondent went 
with a mutual friend ("Witness 1") to an off-campus party. She states that while at the party, she and Respondent drank "two 
or three" shots of whiskey and then went to pick up another mutual friend. Witness 2. Complainant says that she. Witness 1, 
Witness 2 and Respondent then walked around looking for another party. She says that they found another house party at 
4321 Lorr Street, where they spent "what seemed like about an hour." Complainant offered that she and Respondent both had 
some "punch" served at the party. She says that she does not know what was in the punch, but she was certain it contained 
alcohol, although she did not know what kind or how much. She says she drank about half of a cup full. She described the cup 
as a "red Solo cup - you know, what's always used at parties. Kind of big...maybe 16 ounces?" 

Complainant says that at that point "people were getting tipsy" and it was getting late. She says that around 2:00 or 3:00 a.m. 
she told the others she was getting tired and asked the others if they wanted to go home. Complainant states that Witnesses 
1 and 2 wanted to stay longer, so Respondent offered to walk her back to Townsley Hall. 

Complainant says she remembers walking back to Townsley Hall with Respondent, but that she was leaning against him, 
because she was "kind of drunk." She says that when they arrived at Townsley, Respondent went with her up to her suite. 
Complainant says she remembers that when they got to the suite, one of her suitemates ("Witness 3") was sitting in a chair 
watching TV in the living room. She says that she and Respondent joined Witness 3, with Respondent sitting down on the 
couch and her sitting down next to him. Complainant says she was tired, so she moved to a "laying down position" with 
Respondent lying behind her. 

Complainant says that she must have fallen asleep, because she woke up and was vomiting. She says some of the vomit got 
on the couch and Respondent's arm where she had been laying her head, but she was "too drunk and too tired" to clean it up 
at that time. Complainant says the Respondent asked her if she was okay. She says she said "yes," and then fell back asleep. 
Complainant says she doesn't know how much time passed, but she woke up again and realized that her skirt was moved up 
to her waist and her underpants were around her knees. She says Respondent's hand was moving between her legs and he 
put one of his fingers in her vagina. 

Complainant described Respondent's actions as "angry, rough" and said she "froze" and "didn't know what to do." She 
explained that she "froze out of shock, disbelief, and fear" that she "couldn't believe that this was happening to [her], and [she] 
couldn't believe that [Respondent] was the one doing it to [her]." Complainant went on to say that Respondent "had always 
been someone [she] felt safe around. When [they] would go to parties in high school and get drunk, [she] always knew that he 
would be looking out for [her]." Complainant says that she was "terrified," because Respondent, who had always kept her safe, 
"was hurting [her]." Complainant added that she was scared how Respondent might respond if he knew that she had woken 
up, so she pretended to still be sleeping. She says "it [Respondent touching her vaginal area] went on for five or ten minutes" 
until Respondent removed his hand, pulled up her underpants and pulled down her skirt. Complainant says that during the 
incident she could hear somebody - she assumed it was Witness 3 - in the kitchen. 

Complainant says she pretended to stay asleep and "a few minutes" after Respondent had stopped, he nudged her as if to 
wake her up and told her he was going home. Complainant says Respondent "acted as if nothing had happened," hugged 
her goodbye and left. 

Complainant says she didn't know what to do, so she didn't tell anybody what happened. She says Respondent comes from a 
family of lawyers and wants to be a lawyer. She says she knows he is "very concerned with keeping a clean and likable image." 
Complainant states that she knew Respondent he would not want something like this incident "ending up on his record," and 
she was worried he might physically harm her if he knew she had been awake. 

Complainant says that over the next few weeks she tried to avoid Respondent as much as she could, but he continued to 
text and call her, and she also saw him around campus and with their mutual friends. She says she tried to avoid contact with 
Respondent and their mutual friends by saying she was busy and had to study. 
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Complainant states that toward the end of September, one of her suite mates, the Reporting Party, mentioned that she seemed 
withdrawn and asked her what was wrong. She says she told the Reporting Party what had happened and the Reporting Party 
encouraged her to talk to Respondent, which she agreed to do. 

Complainant says that when she met with Respondent on September 30, 2014, he admitted that he touched her vaginal area 
and penetrated her digitally, and he then apologized. Complainant says that Respondent said he was drunk and it affected 
his self-control. Complainant states Respondent started crying, said that he understood he had ruined their friendship, and 
asked if they could "just go back to square one and start all over again." She says she agreed that they could try to rebuild 
their friendship. 

Complainant says the next day, October 1st, Respondent came to her suite and talked about a TV show they both like. She 
states that it "disgusted [her] when [she] saw how easy it was for him to just lean on [her] door frame, make small talk, and 
pretend that nothing had happened." Complainant says that she realized she did not want to see Respondent, so told him 
he had to move out of Norton Hall, which he did. Complainant states that she has not had any contact with Respondent since 
that conversation. She added that Respondent was a good friend and she knows "he's not a monster." She said she did not 
intend for this matter to be reported to the University and does not want anything bad to happen to him, but she hopes he 
will receive help so that he will not engage in similar activity toward another woman. 

RESPONDENT 

Respondent was interviewed on November 3, 2014.^ He was provided with and signed an Information Sheet for Student 
Respondents, which addresses topics such as process, resources and retaliation. We discussed this information and 
Respondent was offered the opportunity to ask questions before his interview began. Respondent was also instructed to 
have no contact with Complainant. 

Respondent is a first year pre-law student. At the outset of his interview. Respondent and his attorney asked that he be 
permitted to make a statement without interruption, requesting that any questions be reserved until after he finished. 

Respondent stated that he has nothing to hide. He explained that he is sexually inexperienced and he had not previously 
engaged in any sexual activity with a partner. He said he understands that "no means no" and that "signals can mean no" 
as well, but that in this instance, Complainant had not said no and had given physical signals that she welcomed the sexual 
activity that occurred. 

Respondent states that he and Complainant have been "best friends" since high school. He says that he didn't see Complainant 
much over the summer, but when he first saw Complainant when he got to campus she gave him a "sensual hug" that was 
different from any hug she'd previously given him. When asked later in the interview how the hug was different. Respondent 
said Complainant held him longer and hugged him "harder." 

Respondent says that same night, just past midnight on August 24, 2014, Complainant, Witness 1 and he went to a party. 
When asked later in his interview whether he and/or Complainant drank any alcohol while this party. Respondent said they 
had. He said that both Witness 1 and he had two shots of whiskey and "as far as [he] could recall," Complainant had one. He 
added that it was not uncommon for Complainant and him to drink alcohol at parties and that they had spent a lot of time 
together while "wasted." 

Respondent states that Complainant, Witness 1 and he then walked to Witness 2's residence hall and the four of them then 
walked around looking for another party. Respondent says that Witnesses 1 and 2 walked side-by-side in front of Complainant 
and him. He says he and Complainant walked side-by-side, too, but it was unlike how they had walked together in the past. He 
says their arms would touch occasionally and they would also look at each other and then look down at the ground. He says 
there was "clear sexual tension" between them. Respondent says the group found a house party at around 1:30 a.m., where 
they stayed for about an hour, at which point he and Complainant left to go to her suite. 


^Respondent's support person, his attorney Suzanne M. Allot, was also present during his interview. 
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When asked about alcohol consumption later in his interview, Respondent stated that he and Complainant drank some 
alcohol at the house party. He says they both drank "some kind of alcohol mix" that was served in red Solo cups, but he could 
not remember how much he or Complainant had to drink. He says he felt a "little tipsy," but that he had the "normal amount" 
he drank when he went partying, as did Complainant. He says Complainant was also "tipsy," but was not "wasted." He says 
from what he observed, she never became "completely drunk" throughout the evening and was "always in control of herself. 
She was just super buzzed." 

Respondent says that after about an hour, which he thought was about 2:30 a.m., Complainant asked him to take her home. He 
says she was touching and squeezing his forearm when she asked him. Respondent states that as he and Complainant walked 
back to Townsley, they had their arms around each other and Complainant was placing her head on his shoulder. He described 
it as "affectionate times," and said they had never behaved like this toward one another before. He says it "seemed like what a 
relationship would be." When asked whether Complainant was able to walk on her own. Respondent said from what he could 
tell she was, but she also had her arms around him and was leaning on him. 

Respondent states that when they got to Complainant's suite, Complainant's suitemate, Witness 3, was in the living room 
watching TV. Respondent says he and Complainant sat down on the couch. When asked. Respondent described the seating 
area. He explained that because of the odd shape and size of the common area, the chair and couch are perpendicular to 
one another, with the seating portion of the couch facing the wall. He surmised that a person sitting in the chair could not 
see if somebody was laying on the couch or what they were doing, because their view would be of the back of the couch. 
Respondent added that there was nowhere else to sit other than the couch, and Complainant joined him on the couch. 

Respondent states that Complainant sat down and leaned heavily against him, putting her head on his shoulder. He says that 
Complainant then seemed to "pretend" to let her arm go limp so that her hand would be in his lap, touching his groin. He says 
Complainant seemed to want to lie down, so he moved so that he was lying down with his back against the back cushions of 
the sofa and Complainant in front of him. He says Complainant moved so that her head was resting on his extended arm and 
they were "spooning." Respondent says he then fell asleep. 

Respondent says he woke up when he felt Complainant "moving so that her bottom was rubbing [his] groin." He says he 
waited a moment and she did it again, so he rubbed her arm up and down, then across her back and stomach, then, after a 
few minutes, she vomited. He says he was worried about her and wanted to get up and clean up the vomit, but Complainant 
wouldn't move. Respondent says he starting "touching [Complainant] more," stroking her arms, back, low stomach and legs. 
He says he asked her if she was okay and she said "yeah." Respondent says he continued stroking Complainant's back and 
legs and she again moved her bottom against his groin. He added that he had an erection at this point, so "there was no 
mistaking what she meant." Respondent says he again asked Complainant "Are you okay with this?" and she said "mmmm." 
When asked where Witness 3 was at this point. Respondent stated that Witness 3 had left the room. 

Respondent says he continued stroking Complainant's legs, then lifted up her skirt and touched her vaginal area through her 
underwear. He says he asked Complainant if it was okay and she said "mmmmm." He says he then tugged her underwear 
down and began touching her vaginal area, inserting a finger into her vagina. Respondent again explained that he was 
inexperienced and "didn't know what [he] was doing." He says he asked her again "Are you okay?" and she said "mmmmm," 
so he continued. He states that Complainant did not say no or otherwise indicate there was any problem. He added that he 
asked her "at least five times if she was okay with what [he] was doing," and she said "mmmmm." When asked how Complainant 
looked. Respondent said she was behind Complainant and could not see herface. When asked if he was certain Complainant 
was awake, he added that he didn't think anybody "could sleep through this." When asked, he said that Complainant did not 
move her legs, her hands or her arms, or try to kiss him. He said there was no movement in her body other than when she 
vomited and when she moved her buttocks against his groin. When asked. Respondent again stated that Complainant did 
not make any verbal comments other than "yeah" and "mmmm." When asked. Respondent said he could not recall how many 
times Complainant said "yeah," although he is certain she said "yeah" when he first asked if she was okay," but he knows 
she responded affirmatively to all of his questions. When asked to describe the "mmmm" sound he says Complainant made. 
Respondent said it was "a consensual moan." 

Respondent says he then fell asleep. He says he doesn't know how long he slept, but when he woke up, he was "incredibly 
happy," because he "couldn't believe what had happened, that it was the greatest night of [his] life." He also says he didn't 
quite know how to behave or what to say, so he woke Complainant up and told her he was going, but would see her first 
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thing the next day. He says he gave her a "sensual hug" - he couldn't remember if he kissed her, too - and then left. He says 
Complainant remained on the couch and seemed to fall back to sleep. 

Respondent says he was "incredibly excited" when he woke up the next morning and called Complainant immediately, but 
she didn't respond. He says he texted and then called again, but Complainant still didn't respond. Respondent says he started 
to worry that Complainant hadn't enjoyed it when he touched her or was embarrassed, or "maybe having second thoughts 
about it." He states that he hardly saw Complainant for a couple of weeks, but that their mutual friends also said they hadn't 
seen her and it seemed like she was doing a lot of studying. 

Respondent says that the next time he spoke with Complainant on September 30th. He says that when they met. Complainant 
told him she had never consented. He says he was shocked, but they continued talking, although they eventually "started 
screaming" at one another and ultimately ended with "agreeing to disagree" and deciding to "let the friendship work from 
that." When asked if he had apologized to Complainant he said he "probably said [he] was sorry. [He] just didn't want her to 
be mad and wanted to be friends again." He added that he also saw that she was angry and "really did feel bad if there was 
a misunderstanding." 

Respondent says Complainant eventually told him that their friendship couldn't be saved and she didn't want to see him, 
so they mutually agreed he would move out of Norton Hall. When asked why he would agree to move. Respondent said 
that he wanted to do anything that might eventually save his relationship with Complainant. Respondent says he feels he is 
responsible for damaging their friendship and should have known that attempting a physical relationship might hurt their 
personal friendship. When asked why he felt responsible. Respondent says because he should have considered that a physical 
relationship might impact their friendship. Respondent added that he did not do anything that Complainant did not want. He 
reiterated that she had been rubbing her buttocks against his groin and responded affirmatively when he was asking about 
touching her and/or escalating sexual activity. He added that he would "never hurt [Complainant]" and "would have stopped 
immediately if [he] had any idea she wasn't into it, but she was encouraging [him]." 

Respondent was asked whether Complainant was intoxicated at the point they were laying on the couch. He described her as 
"buzzed," but not "wasted." When asked to explain further. Respondent said "she was still capable; she knew what was going 
on. It's not like she was just laying there." Respondent again stated that Complainant was "not so drunk that she didn't know 
what she was doing or what I was doing." 

Respondent says he repeatedly apologized to Complainant and took full responsibility for what had happened, not because 
he felt he had done anything wrong, but because he was 

"trying to keep things less angry" and he just wanted to be friends with Complainant again. Respondent added "I didn't know 
how many times I could apologize for something that I didn't think was wrong. I just wanted to move past this." 

Respondent was asked about Complainant's statement that Respondent told her that he was drunk and it affected his self- 
control. Respondent said it was not so drunk that he would have engaged in any behavior that Complainant did not want, but 
that if he "misunderstood anything or didn't think things through," it was because he was drunk. He explained that if he had 
been fully sober, he may have been able to think through the ramifications of engaging in sexual activity with Complainant, 
in that it might affect their friendship. 

When asked whether he was aware of any thoughts as to why Complainant might lodge this complaint against him. Respondent 
said he could not think of one, or of any reason why Complainant might want to cause him harm. 

WITNESS 1 

Witness 1 was interviewed on November 5, 2014. Witness 1 was with Complainant and Respondent at both parties. At the start 
of this witness's interview, we discussed process and the University's prohibition on retaliation. The witness was also offered 
the opportunity to ask questions before the interview began. 

Witness 1 states that she knows both Complainant and Respondent from high school. The witness states that Complainant and 
Respondent were "best friends," but never romantically involved. Witness 1 explained "it wasn't like that. Well, [Respondent] 
was clearly into [Complainant], but everybody knew she just liked him as a friend. So they were just really good friends." 
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Witness 1 states that just past midnight August 24th, she went to a party with Complainant and Respondent. The witness says 
that they each had "at least two shots" of whiskey each while at the party. Witness 1 says that the group left the party and went 
to pick up Witness 2. The witness states that the group then walked around town looking for another party. 

Witness 1 says that the group found a house party they decided to join and, while at the party, everybody in the group drank 
"alcoholic punch." Witness 1 described the punch as "strong" and stated that she, along with Witness 2, Complainant and 
Respondent, "had a good buzz, but we weren't wasted." Witness 1 described it as "a good drunk. You know, a little more 
than buzzed." Witness 1 states that around 2 a.m. or so, approximately an hour after they'd been at the party. Complainant 
said she wanted to leave and Respondent said he would take her home. When asked about Complainant's demeanor at this 
point in time, Witness 1 stated that she was "sloppy." When asked what "sloppy," meant. Witness 1 explained that "everybody 
knows [Complainant] gets drunk really easily. She was like she gets: slurring her words and a little unstable on her feet. It's how 
she gets." When asked whether, in her opinion. Complainant was capable of making decisions for herself, such as whether to 
engage in sexual activity. Witness 1 said no, that Complainant was "too sloppy for that." When asked the same question about 
Respondent, Witness 1 described Respondent as "better able to hold his liquor, ffe maybe shouldn't have been driving, but 
he was okay otherwise." 

Witness 1 indicated that she is aware that "something" happened between Complainant and Respondent that has affected 
their friendship, but she hasn't spoken with either one about it. 

WITNESS 2 

Witness 2 was interviewed on November 7, 2014. On August 24, 2014, Witness 2 was with Witness 1, Complainant and 
Respondent at the second party. At the start of this witness's interview, we discussed process and the University's prohibition 
on retaliation. The witness was also offered the opportunity to ask questions before the interview began. 

Witness 2 says that she knows both Complainant and Respondent, because they all went to the same high school and 
were "pretty good friends." Witness 2 says Complainant and Respondent were "close." The witness says she doesn't think 
Complainant and Respondent ever dated, but it was "clear to anybody that [Respondent] wanted to date [Complainant]." 

Witness 2 says that around 1:00 a.m. on August 24, 2014, Complainant called her. The witness says Complainant was "a little 
drunk" when she called and invited her to go to a party. The witness says Complainant, Respondent and Witness 1 picked 
her up and they walked around for a while until they found a house party. Witness 2 said that there seemed to be "something 
different" about Complainant and Respondent, explaining that she thought she saw them "share a meaningful glance." 
Witness 2 says that she wondered if perhaps the nature of Complainant's and Respondent's relationship was changing. 

When asked. Witness 2 said everybody in the group had "punch" at the house party, and that the punch was "pretty strong" 
alcohol. Witness 2 says "We were all feeling it at that point. When asked. Witness 2 stated that both Complainant and 
Respondent were "buzzed." The witness added that Complainant is "tiny and can't take much [alcohol]." She explained that 
Complainant was making sense, but she was "acting goofy." When asked. Witness 2 says Respondent and Complainant were 
both coherent and "seemed okay," but Complainant seemed "more drunk than [Respondent]." 

Witness 2 says that after the group was at the house party for about an hour. Complainant wanted to leave and Respondent 
said he would take her home. When asked, the witness said that Complainant "seemed a little wobbly," but the witness felt 
Complainant was capable of making decisions for herself. 

Witness 2 says that Complainant or Respondent "seem to have disappeared" after that evening, and she hasn't seen either 
one since. Witness 2 says that "something happened, but nobody is talking about it." 
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WITNESS 3 

Witness 3 was interviewed on December 12, 2014dThis witness was in Complainant's suite during the time of the incident. At 
the start of this witness's interview, we discussed process and the University's prohibition on retaliation. The witness was also 
offered the opportunity to ask questions before the interview began. 

The witness states that she knows Complainant and Respondent, because they all went to high school together. The witness 
states that Complainant and Respondent were "really close friends, but platonic." Witness 3 states that Complainant and 
Respondent were "like brother and sister," but it "wouldn't have surprised anybody if they had hooked up, because it seemed 
like they could be on the edge of a budding relationship." 

Witness 3 says that she remembers the night in question, although she does not remember many details, because she was 
"super high." Witness 3 was asked a series of questions regarding the period of time Complainant and Respondent were in 
the suite on August 24th. Witness 3 responded "I don't know," "I don't remember," or "Sorry, I was wasted and just don't know 
anything about it" to each question. The only detail Witness 3 says she remembers is that Complainant was "really drunk" 
and laid down on her side, which the witness "thought was a good thing, in case she got sick." When asked to explain further. 
Witness 3 said that Complainant, being so drunk, might not wake up if she vomited, so it was important that she lay on her 
side, because if she were on her back, she could choke to death. When asked, the witness could not remember any more 
details or what behaviors led her to conclude that thought Complainant was "really drunk." The witness repeated that she was 
"just too high" to remember anything else. 

Witness 3 left the University two days after the incident for an extended period of time. Witness 3 states that she had no 
contact with either Complainant or Respondent after she saw them in the suite on August 24th. She reiterated that she 
remembered seeing Complainant and Respondent in the suite, but could not recall any further details. 

OTHER EVIDENCE 

CRIMINAL INVESTIGATION 

On November 10, 2014, Complainant contacted UPD aboutthis matter, and UPD began a criminal investigation. Oil contacted 
UPD to make arrangements that would allow both investigations to proceed effectively and without unduly impairing the 
other. OH suspended its investigation from November 10, 2014 until December 12, 2014, which is the date UPD completed the 
evidence gathering portion of its investigation. 

Both parties and all three witnesses were interviewed during the course of the criminal investigation. UPD provided its 
investigation report to OH and that report was reviewed and all relevant information considered. A copy of the report is 
retained in the OH investigation file. 

The statements made by the parties and witnesses during the criminal investigation are consistent with their statements made 
during the OH investigation on all relevant points. 

VIDEO SURVEILLANCE 

The University maintains a series of surveillance cameras in and around its residence halls. As part of the UPD investigation, 
police recovered and reviewed video footage taken in and around Townsley Hall early in the morning of August 24, 2014. 
That video footage was made available to OH on December 12, 2014, for use in this investigation. A copy is retained in Oil's 
investigation file. 

The video footage shows two individuals entering Townsley Hall at 3:14 a.m. on August 24th. During the police investigation, 
both Complainant and Respondent were shown the video footage and both confirmed that they are the two individuals in 
the video. 

The video shows Complainant and Respondent entering Townsley Hall through the front entrance. To enter. Respondent 
swipes Complainant's ID, dropping it twice before successfully swiping it through the reader. Respondent appears somewhat 
impaired, to the extent it is affecting his manual dexterity. Complainant is being held up by Respondent. When Respondent 
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bends over to pick up the dropped ID, Complainant starts sliding toward the ground both times, but Respondent catches her 
and pulls her back up to a standing position. When walking. Respondent holds Complainant upright. Head is hanging forward 
and occasionally lolling side to side, coming to rest on Respondent's shoulder. Complainant appears unable to hold her head 
fully upright. Complainant and Respondent move toward the elevator and enter it. 

Complainant and Respondent exit the elevator and move toward the entrance to her suite. Complainants legs are moving as 
the two are walking toward the apartment, but her legs are not moving in such a way that indicates she would be able to walk 
if she were not held up by Respondent. 

At the entrance to the suite, as Respondent reaches toward the door, he loses his grip on Complainant and she slides to the 
ground. Complainant and Respondent appear to laugh. Respondent pulls Complainant up, she leans on him and they enter 
the suite. 

At 4:07 a.m. Respondent leaves Complainant's suite and Townsley Hall. He is moving steadily and his gate is unaffected. His 
appearance is otherwise unremarkable. 

DISCIPLINARY HISTORY 

Student Conduct has indicated that there have been no other allegations of a similar nature made against Respondent either 
through Student Conduct or Housing. 

RESPONSE TO STATEMENTS 

Complainant and Respondent were each given copies of their own statements and provided the opportunity to submit 
comments. All comments were considered and relevant and clarifying comments were incorporated. At his request. 
Respondent's comments are enclosed as Attachment 3. 

Complainant and Respondent were then given the above statements (Complainant, Respondent, the witnesses, the summary 
of other evidence) and the attachments, and again offered the opportunity to submit comments. Complainant submitted 
comments. Her comments were considered, and relevant and clarifying information was incorporated. At Complainant's 
requests, some of her comments are enclosed as Attachment 4. Respondent requested an additional ten days to review 
the information that was sent to him, due to the ongoing criminal investigation and his stated need to consult with legal 
counsel. His request was granted and Complainant was offered the same extension for submitting her response. Respondent 
then requested that the University suspend its investigation pending the outcome of the criminal matter. His request was 
considered and denied. Respondent then declined to submit comments or otherwise participate further in the investigation 
process. 

INTERIM MEASURES 

During the course of the investigation, the University offered interim measures. Complainant was satisfied with her living 
situation and requested that Respondent avoid the dining halls in her area of campus. Respondent had already been instructed 
to have no contact with Complainant and was specifically instructed not to use the Townsley, Norton, Creedon or Lakeview 
Hall dining facilities. When concerns of this nature are brought to the University's attention, the University generally meets 
with the respondent at the outset of the investigation to determine whether it is appropriate for him/her to continue to reside 
in University housing; however, in this instance, before the University was aware of the underlying matter. Respondent had 
already left University housing. 

Complainant and Respondent do not have any courses together this semester, and to the extent both remain enrolled 
students, the University will be assessing their schedules in future semesters to ensure the same. This will be done by the 
Dean of Students and both Complainant and Respondent have been asked to raise any concerns about course scheduling 
directly with the Dean of Students. 
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Complainant initially did not request any academic accommodations, but did make such a request during the course of the 
investigation. These accommodations were arranged through the Sexual Assault Prevention Center. 

Complainant was asked whether she had any safety concerns; she stated she did not at this time and would contact Oil or 
UPD in the event that changed. 

Respondent did not request any accommodations during the course of this investigation other than a delay in the investigation, 
which was denied as noted above. 

ANALYSIS OF EVIDENCE & FINDING OF FACTS 

For the purpose of determining whether a particular course of conduct constitutes sexual misconduct, the following definition 
is used: 

SEXUAL MISCONDUCT INCLUDES: 

• Unwelcome conduct of a sexual nature which reasonably would be expected to have the effect of threatening or 
intimidating the person at who such conduct is directed; 

• Intentional physical contact with an intimate part of the body of another person without that person's consent; 

• Sexual penetration when such contact is achieved without consent; through physical force, coercion, or threat; or in 
situations in which the victim is unable to give consent because of physical or mental incapacitation by reason of drug 
or alcohol consumption, sleep, or unconsciousness. 

To constitute sexual misconduct, such behavior must be sufficiently severe, persistent or pervasive as to interfere with 
or limit an individual's ability to participate in or benefit from a University program or activity. 

See Sexual Misconduct Policy for Students, page 4. A copy of the Policy is available at www.university/fakepolicyulr/notrealpolicy. 

In evaluating allegations of sexual misconduct, the "preponderance of the evidence" standard is used. Under this standard, 
individuals are presumed not to have engaged in the alleged conduct unless a "preponderance of the evidence" supports 
a finding that the conduct occurred. This "preponderance of the evidence" standard requires that the evidence supporting 
each finding be more convincing than the evidence offered in opposition to it. In this matter, as discussed below, the 
preponderance of the evidence supports the conclusion that Respondent engaged in sexual misconduct in violation of the 
Policy. 

Complainant and Respondent agree as to the behavior at issue: Respondent touched Complainant's vaginal area both above 
and beneath her clothing with his fingers/hands and then penetrated her vaginally with his finger. This behavior is sexual in 
nature and, even if it only occurred once, is such that if it was unwelcome, a reasonable person would consider it sufficiently 
severe as to constitute sexual misconduct. The question, then, is whether the behavior was welcomed, and this is a matter 
upon which Complainant and Respondent do not agree. 

Respondent agrees that he initiated sexual activity with Complainant, but states that he did so because she rubbed her 
buttocks against his groin. He states that in response, he began an escalating series of physical contact, but asked repeatedly 
along the way if Complainant was okay, to which she initially responded "yeah," and subsequently responded "mmmmm," 
which Respondent described as a "consensual moan." He states that Complainant also rubbed her buttocks against him 
again. Respondent indicates that he had no basis upon which to conclude that Complainant did not consent to the sexual 
activity. 

Assuming that Respondent's account is accurate, that Complainant seemed to give verbal and nonverbal consent to sexual 
activity, the primary issue to consider is whether Complainant was capable of giving meaningful consent, or whether she was 
too impaired by alcohol to be able to consent to sexual activity. The Policy defines consent as follows: 

"Consent" means clear and unambiguous agreement, expressed in mutually understandable words or 
actions, to engage in a particular sexual activity. Whether valid consent has been given will be judged based 
upon what a reasonable person would have understood from such words or actions. 
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Consent must be voluntarily given and is not valid if obtained by physical force, coercion, or threat; when a 
person is incapacitated by alcohol or other drugs; or when an intellectual or other disability prevents a person 
from having the capacity to give consent. 

Consent to engage in one sexual activity, or agreement to engage in a particular sexual activity on a prior 
occasion, cannot be presumed to constitute consent to engage in a different sexual activity or to engage 
again in a sexual activity. Consent can be withdrawn by either person at any point. 

See the Policy, page 10. 

During his interview. Respondent stated that he did not believe Complainant was so incapacitated by alcohol consumption 
that she lacked the capacity to consent to sexual activity; however, the preponderance of the evidence does not support 
Respondent's assessment. Complainant describes herself as drunk and, in essence, unable to stay awake. Witnesses 1 
and 2 observed Complainant during relevant periods and also described her as quite intoxicated. Witnesses 1 described 
Complainant as incapable of making decisions for herself, such as whether to engage in sexual activity. Witness 3, who 
saw Complainant immediately prior to the incident, described Complainant as "really drunk" and felt that Complainant was 
possibly too impaired to wake up if she vomited. 

In addition, video surveillance footage taken immediately prior to the incident shows that Complainant was impaired to the 
extent she was having difficulty walking, standing and holding her head up. The parties also agree that Complainant vomited 
after entering the apartment, while they were lying on the couch, after Respondent starting touching Complainant, but before 
he had touched her vaginal area. Although Respondent denies that Complainant was too drunk to consent to sexual activity, 
the preponderance of the evidence does not support his conclusion. The witness statements and video footage show that 
Complainant was impaired by alcohol to an extent that a reasonable person in Respondent's circumstances would know or 
should know that Complainant lacked the capacity to consent to sexual activity. 

During his interview. Respondent indicated that he also was intoxicated, which may have affected his ability to assess 
Complainant's consent. The person who initiates sexual activity is always responsible for ensuring that the other party is 
consenting. As stated in the Policy, whether the other party consents is determined by whether a "reasonable person would 
have understood from such words or actions" that the person consented, meaning the determination is made without regard 
to Respondent's level of intoxication. Although Respondent indicated that Complainant responded affirmatively when he 
asked if she was okay (or okay with what he was doing), the evidence shows that Complainant was sufficiently impaired that it is 
not reasonable to conclude that she understood what she was being asked or why. The same is true of the alleged movement 
of Complainant's buttocks against Respondent's groin. Complainant was sufficiently impaired that a reasonable person would 
not conclude that she was moving with sexual intent or, that if she was, it was appropriate under the circumstances to engage 
in sexual activity with her. It was Respondent's responsibility to ensure he was not so impaired that he was able to make 
reasonable assessments of whether his partner consented to sexual activity he initiated. Thus, even if Respondent was so 
impaired as to render him unable to assess whether Complainant was capable of consenting to sexual activity, he is still 
responsible for his actions and, in this instance, a reasonable person would conclude that Complainant was not capable of 
giving such consent. 

Based on the preponderance of the evidence obtained during this investigation, including a thorough review and analysis 
of the statements provided by the parties, the witnesses, the other evidence and the attachments, it is determined that 
Respondent touched Complainant in a sexual manner, that Complainant lacked the capacity to consent to that touching, and 
that the touching was so severe as to constitute sexual misconduct under the Policy. 

SUMMARY 

As outlined above, the Respondent is determined to have violated the University's Sexual Misconduct Policy for Students. 
This concludes Oil's involvement in this matter under the Policy. This matter is referred to Student Conduct for follow up and 
sanctioning in consultation with the Title IX Coordinator. 

c: relevant individuals (Complainant? Respondent?) 
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WITNESS KEY 


Witness Key 

Witness Name Univ Identifier 

Number 


Contact Info 
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TRAINING REQUIREMENTS MATRIX 


Training Requirements Matrix 


Group 

Training Level 

Fraquancy 

Mode 

who 

All Emptoyees 

Orientation (Title iX Awareress, 

Oery Act Orientation; Institution's 
Poltcies A Procedures, Rigths A 
Options. What to Do ) 

Initial; on going; New Employee 
Orientation; etc. 

Irvperson; on-line 

Title IX Coordinator. HR director; 
Violence Prevention office 

ifKiividuaH to witnoss ttxual or 

••ndrr viotence or recotw reports 
(sec Ubie below) 

See Table Below 


Title (X Coordtoetort 

Level S (3 • Sdays) 

Initial A on-going (Oery requires 
annual) 

Irvperson; on-line; etc. 

SME 

Imrestlgeton 

Level 3 (3 > Sr days) 

Initial A on going (Otry Act redubts 
annual training) 

Irvperson. supplemented with 

resources 

SME 

Heerinf Boerd Members / Htenr^g 
Officers (DEPENDS ON MODEL) 

Level 3 (min: 8 liours) 

Tearty ♦ on going, as appropriate 

Irvperson 

SME 

Appellate Boards / /^>pellate Officer 

Level 3 (min: 8 hours) 

Yeifty 

Irvperson 

SME/inside or outside counsel 

Board of Trustees 

Orientation 

Y#;»r1y 

kvpefson 

SME^nside or outside counsel 





Individuals likely To Witness and/or Receive Reports 

Bes*der<e Advnort / Asstsunt 

Level 1 

Annually iDunngRATrainrfif 

SME 

Professdooel Hall Staff 

Level 3 (First Responder} 

Semi-Annual During in-service 

SME 

Campus Public Safety 

Level 3 (First Responder) 

Semi-Annual 

Ourirtg in-service 

Titte IX Coordirsator, SMC 

Senior AdrrwiHtrators 

Orientation 

AnnualV 

Senior staff mtgs. 

SME 

Oearts / Directors / Oepartrrsent 
Heads/Chairs 

Orientation 

Semi-Annual 

Departmental staff mtgs. Etc. 

SME 

AtMetK Directors, Coaches. Training 

Level 1 

Semi-Annual 

Durir\g in-service 

Titte IX Coordksator. SMC 

Student Orgariratiort Advisors 

Level 1 

Annually 

Ourir\g in-service 

see else eSAtng 

Health Professionab/ Mental Health 
Ceunseiors 

Level 1 

Annually 

Ourirg in-service 



level 2; internnediMe Level I: Mtvenced credit - Sievee Heely 
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FELLHEIMER V. MIDDLEBURY COLLEGE, 869 F. SUPP. 238 (D. VT. 1994)V 


United States District Court, 
D. Vermont. 


Ethan FELLHEIMER, Plaintiff, 

V. 

MIDDLEBURY COLLEGE, Defendant. 


No. 2:93-CV-19. 
Aug. 24, 1994. 


Student brought actions against college for breach of contract and intentional infliction of emotional distress. 
On motions for summary judgment, the District Court, Parker, Chief Judge, held that: (1) college breached 
contractual duty to inform student of disciplinary charges against him with particularity by charging him with rape 
without infonning him that even if his conduct did not amount to rape it could still be found to violate student 
handbook provision prohibiting disrespect of persons, and (2) college's conduct was not extreme or outrageous. 


Ordered accordingly. 


West Headnotes 


[1] Education 141E 1203(3) 


14IE Education 

141EVI Colleges and Universities 
141EVI(K) Students 

141Ekl 199 Regulation of Conduct in General 

141Ekl203 Expulsion, Suspension, or Other Discipline 
141Ekl203(3) k. Proceedings and review. Most Cited Cases 
(Formerly 81k9.30(7) Colleges and Universities) 


College was contractually bound to follow its own disciplinary procedures, including those set forth in student 
handbook. 

[2] Education 141E 1203(3) 


14IE Education 

141EVI Colleges and Universities 
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141EVI(K) Students 

141Ekl 199 Regulation of Conduct in General 

141Ekl203 Expulsion, Suspension, or Other Discipline 
141Ekl203(3) k. Proceedings and review. Most Cited Cases 
(Formerly 81k9.30(7) Colleges and Universities) 


College was not contractually bound to provide students subject to disciplinary proceedings with procedural 
protections equivalent to those required under Federal and State Constitutions, but rather, could breach its 
obligations only by deviating from its own procedures in such a way that disciplinary action at issue was fundamen¬ 
tally unfair, arbitrary, or capricious; student handbook stated that due process would be afforded “insofar as the 
procedures of the College permit,” and that student's due process rights could not “be coextensive with or identical 
to the rights supported in a civil or criminal legal proceeding.” U.S.C.A. Const.Amend. 14; Vt. Const. C. 1, Art. 10. 

[3] Education 141E 1206 

14IE Education 

141EVI Colleges and Universities 
141EVI(K) Students 

141Ekl205 Injuries to and Liability Therefor 
141Ekl206 k. In general. Most Cited Cases 
(Formerly 81k5 Colleges and Universities) 


Student could not recover from college for breach of contract based on actions taken during course of 
disciplinary proceedings which conformed to procedures set forth in student handbook. 

[4] Education 141E 1203(2) 


14IE Education 

141EVI Colleges and Universities 
141EVI(K) Students 

141Ekl 199 Regulation of Conduct in General 

141Ekl203 Expulsion, Suspension, or Other Discipline 
141Ekl203(2) k. Grounds. Most Cited Cases 
(Formerly 81k9.30(6) Colleges and Universities) 


College student seeking to recover from college for breach of contract which was embodied, in part, in student 
handbook could not claim that charge of “disrespect of persons” was too vague to form basis of disciplinary action, 
where handbook on which he relied clearly indicated that respect for persons and property was expected and that 
violation of that provision could result in dismissal; because student's claim was contractual, terms governing 
student conduct were just as much a part of the contract as any other, and student could not complain of their use. 
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[5] Education 141E 1203(3) 


14IE Education 

141EVI Colleges and Universities 
141EVI(K) Students 

141Ekl 199 Regulation of Conduct in General 

141Ekl203 Expulsion, Suspension, or Other Discipline 

141Ekl203(3) k. Proceedings and review. Most Cited Cases 
(Formerly 81k9.30(7) Colleges and Universities) 


College was contractually bound, under terms of student handbook providing that disciplinary charges against 
student were to state nature of charges “with sufficient particularity to permit the accused party to prepare to meet 
the charges,” to infonn student accused of sexual assault that disrespect of persons was separate charge and that 
even if he were found not guilty of sexual assault he could still be dismissed based on disrespect of persons charge; 
however, because inadequate notice was the only breach of student-college contract, there was no reason why 
student's case could not be reheard after proper notice was given. 

[6] Damages 115 57.21 

115 Damages 

115111 Grounds and Subjects of Compensatory Damages 

115111(A) Direct or Remote, Contingent, or Prospective Consequences or Losses 
1151II(A)2 Mental Suffering and Emotional Distress 

115k57.19 Intentional or Reckless Infliction of Emotional Distress; Outrage 
115k57.21 k. Elements in general. Most Cited Cases 
(Formerly 115k50.10) 

Damages 115 208(6) 

115 Damages 

115X Proceedings for Assessment 
115k208 Questions for Jury 

115k208(6) k. Mental suffering and emotional distress. Most Cited Cases 
(Formerly 115k50.10) 


To state claim, under Vermont law, for intentional infliction of emotional distress (IIED), plaintiff must allege 
outrageous conduct, done intentionally or with reckless disregard of probability of causing emotional distress, 
resulting in suffering of extreme emotional distress, actually or proximately caused by the outrageous conduct; court 
may determine, as threshold matter, whether alleged conduct may be reasonably regarded as so extreme and 
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outrageous as to state a claim. Restatement (Second) of Torts § 46 comment. 

[7] Damages 115 57.25(5) 

115 Damages 

115III Grounds and Subjects of Compensatory Damages 

115111(A) Direct or Remote, Contingent, or Prospective Consequences or Losses 
115III(A)2 Mental Suffering and Emotional Distress 

115k57.19 Intentional or Reckless Infliction of Emotional Distress; Outrage 
115k57.25 Particular Cases 

115k57.25(5) k. Education. Most Cited Cases 
(Formerly 115k57.25(l), 115k50.10) 


Under Vermont law, college's decision, when confronted with female student's accusation of rape, to confront 
male student with the charges, to hold hearing, and to support findings of initial tribunal on appeal, was not such 
extreme and outrageous conduct as would support claim for intentional infliction of emotional distress, even though 
procedural errors were alleged. 


*239 Robert F. O'Neill, Gravel & Shea, Burlington, VT and Judith E. Fellheimer, Fellheimer & Eichen, 
Philadelphia, PA, for plaintiff 

*240 Karen McAndrew, Dinse, Erdmann & Clapp, Burlington, VT, for defendant. 

OPINION AND ORDER 

PARKER, Chief Judge. 

Undisputed Facts 

1. Plaintiff, Ethan Fellheimer, is an individual residing in the Commonwealth of Pennsylvania at 402 Latches 
Lane, Merion. 

2. Defendant, Middlebury College, is a non-profit corporation organized under the laws of the State of Vennont 
and located in Middlebury, Vermont. 


3. Fellheimer was a student at Middlebury during the 1991-92 academic year. 


4. On the evening of January 20, 1992, Fellheimer had sexual intercourse with Ms. Vanessa Huth, another 

Middlebury student. 


5. In February of 1992, Ms. Huth accused Fellheimer of raping her. She filed a criminal complaint against 
Fellheimer with the Vermont State's Attorney's Office for Addison County, and she filed the same charge against him 
with the College. 
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6. By letter dated February 18, 1992, Middlebury Dean of Students Ann Craig Flanson wrote Fellheimer, 
informing him that “you are being charged with rape.” Enclosed with the letter were written statements from 
Vanessa Huth and Tucker Esty, as well as a copy of a statement prepared for Fellheimer by Paul Jarvis, Esq. The 
letter also referenced two other forthcoming statements and indicated that they would be forwarded to Fellheimer. 


7. Also enclose with the letter were pages from the Middlebury student handbook relating to college judicial 
procedures. The letter went to state that: 


Normally, students have the opportunity to have allegations heard by either the Dean's Office or the Student 
Judicial Council. However, the Dean's Office has the authority to retain jurisdiction in certain cases. Because of 
the seriousness of these charges, the sexual and personal nature of the entire matter, and the issues of privacy, it is 
likely that the Dean's [sic.] will retain jurisdiction of this case. 


You have the right to request the presence of any student who you believe has relevant information about the 
matter. The Dean's Office will need the names of any people that you would like to have serve as witnesses. 
Beyond that, you can bring a member of the College community as a character reference. If you choose to bring a 
character reference, we will also need that person's name ahead of time. We do plan to tape record the hearing. 


I would like the opportunity to meet with you before the hearing to discuss our procedures, review the process 
we will use to conduct the hearing and give you other relevant information. Please call the Dean of Students 
Office to set up a mutually convenient time that we can get together. I will be happy to help you prepare for this 
case in any way you feel appropriate. 


8. The introductory paragraph of the “Hearing Procedures” portion of the student handbook states: 


Whether jurisdiction lies with the Judicial Council or the Dean, due process, insofar as the procedures of the 
College will permit, will be afforded the party charged. Since the College lacks full judicial authority, such as the 
power to subpoena or place witnesses under oath, a student's due process rights cannot be coextensive with or 
identical to the rights afforded the accused in a civil or criminal legal proceeding. The procedures outlined below 
are designed, however, to assure fundamental fairness, and to protect students from arbitrary or capricious 
disciplinary action. All judicial boards and disciplinary authorities of the College, such as a House Council and 
Judicial Review Board, shall conduct their proceedings in the spirit of those principles. 

9. In late April of 1992, after conducting an investigation into the facts surrounding the charge of rape against 
Fellheimer, the Vermont State's Attorney closed its investigation and declined to prosecute him on the rape charge. 


10. On May 5, 1992, Fellheimer's mother, Judith Fellheimer, Esq., wrote to Dean Hanson requesting, inter 
alia, that Middlebury “advise Ethan [ Fellheimer] of the standard *241 of conduct to be applied in this matter for 
determination of culpability.” 
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11. On May 8, 1992, Dean Hanson responded in writing to the May 5 letter, writing in part: 


You are correct that the matter being addressed in the disciplinary proceeding involves a charge of sexual assault. 
Middlebury College disciplinary hearings are not, however, criminal charges, and are not governed by the 
Vermont statutes pertaining to criminal offenses. 


Dean Hanson also quoted the following portion of the handbook, which is found under the heading “General 
Regulations; A. Respect for Persons and Property”: 


The College expects all members of the College community to respect the dignity, freedom, and rights of others. 
Violence in word or deed against another ... conduct which exploits or coerces another ... violation of another's 
privacy and specifically uninvited hostile presence in another's room ... are all considered serious offenses, any of 
which may lead to disciplinary proceedings, with a maximum penalty of dismissal. 


Dean Hanson also wrote that “[wjhile the Vermont statutory definition of sexual assault may be instructive on 
the elements of a criminal offense, it is not conclusive in the context of College disciplinary proceedings.” Another 
portion of the letter stated: “it has been the practice of the College to use a standard of guilt which most nearly 
approximates the ‘preponderance of the evidence’ standard referred to in legal proceedings.” 


12. Attached to the May 8 letter described above was a form entitled “Confirmation of Judicial Hearing 
Procedures”. The first line of this document read: “Charge: Rape/Disrespect of Persons.” 


13. The “General Regulations” section of the “Student Policies and Regulations” chapter of the Handbook 
contains the following provision: 

A. Respect for Persons And Property 

The College expects all members of the College community to respect the dignity, freedom, and rights of others. 
Violence in word or deed against another, incitement or provocation to violence, conduct which exploits or 
coerces another, theft or the destruction of another's property, prevention of another's free expression of ideas by 
intimidation, abuse or physical force, defamation, violation of another's privacy and specifically uninvited hostile 
presence in another's room or office are all considered serious offenses, any one of which may lead to disciplinary 
proceedings, with a maximum penalty of dismissal. 


14. The “Judicial Boards and Procedures” section of the Handbook directs that all charges against a student be 
transmitted to the accused student by the Dean of Students. It further states that a statement transmitting the charges 
shall be prepared by the Dean and that such a statement “shall state the nature of the charges with sufficient 
particularity to permit the accused party to prepare to meet the charges.” 
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15. After receipt of the May 8 letter, Fellheimer spoke by telephone with Dean Hanson. Fellheimer contends 
that during the course of the conversation, he expressed his confusion over the vagueness of the charges against him 
and that in response. Dean Hanson told him “to concentrate on the issue of rape.” Dean Hanson cannot recall 
making the statement nor does she specifically dispute having made the statement. 


16. On May 14, 1992 the Dean's Office acting through a “Committee of Deans,” conducted a disciplinary 
hearing with respect to the charges against Fellheimer. Dean Hanson presided at the hearing. 


17. On May 19, 1992, Dean Hanson informed Fellheimer by letter that the committee of Deans had found him 
“not guilty of rape” and “guilty of disrespect for persons, specifically for engaging in inappropriate sexual activity 
with Vanessa Huth.” The letter also informed Fellheimer that the College has suspended him for one year and 
required him to receive counselling prior to reapplying for admission. 


18. In accordance with procedures outlined in the Handbook, Fellheimer appealed the Deans' ruling to the 
College's Judicial Review Board. 


*242 19. On June 2, John Emerson, the Dean of the College, wrote Fellheimer to infonn him that the Review 
Board would hear his appeal. Dean Emerson wrote that “[t]he Judicial Review board will need first to rule on 
whether you are guilty of ‘disrespect for persons.’ Under our rules, because you have been found not guilty of rape, 
we will not consider that charge as part of the appeal hearing.” 


20. On June 4, Dean Emerson infonned Fellheimer by mail that the Review Board had upheld the findings of 
the associate Deans. He wrote that 


We concurred with the original ruling that you are guilty of disrespect for persons.” The charge was not 
“inappropriate sexual activity,” although that phrase would seem to constitute an appropriate clarification of the 
context of the formal charge. 


Discussion 

Plaintiffs complaint consists of two counts. Count I is essentially a breach of contract claim that alleges that the 
College was contractually obligated to conduct disciplinary proceedings in a fair, objective and impartial manner 
and breached its obligation by engaging in arbitrary, capricious and fundamentally unfair conduct. Count II seeks 
relief on a theory of intentional infliction of emotional distress. 


I. Count I—Breach of Contract 

[1] Both plaintiff and defendant seek summary judgment on Count I. Plaintiff contends that “[t]he relationship 
between the College and Ethan was a contractual one, the terms of which were enumerated in the Middlebury 
College Handbook (‘the Handbook’).” Plaintiffs Motion for Partial Summary Judgment, p. 7. Moreover, Fellheimer 
claims that “[i]n the Handbook, the College promised to provide students accused of disciplinary violations with 
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procedural protections equivalent to those required under the Federal and State constitutions....” Id. 


The college takes the position that the Handbook does not create contractual obligations and that even if it did, 
the College, as a matter of law, did not breach its commitments. 


Summary judgment is appropriate when “there is no genuine issue as to any material fact and [when] the 
moving party is entitled to a judgment as a matter of law.” Fed.R.Civ.P. 56(c). Payne v. United States, 980 F.2d 148, 
150 (1992) (citing Anderson v. Liberty Lobby, Inc., All U.S. 242, 247, 106 S.Ct. 2505, 2509, 91 L.Ed.2d 202 
(1986)). In deciding a motion for summary judgment, a court must view the facts in the light most favorable to the 
nonmoving party and make all reasonable inferences in its favor. Litton Indus., Inc. v. Lehman Bros. Kuhn Loeb, 
Inc., 967 F.2d 742, 746 (2dCir.l992) {cAmg Liberty Lobby, All U.S. at 248, 106 S.Ct. at 2510). If a reasonable jury 
could return a verdict in the nonmoving parties favor, then there is a genuine dispute as to a material fact and a 
motion for summary judgment must be denied. Id. 


A. Does the Handbook Create a Contractual Relationship? 

Merrow v. Goldberg, 672 F.Supp. 766, llA (D.Vt.l987) (Billings, J.) found that “[bjetween a student and a 
college there is a relationship that is contractual in nature.” (citing Wilson v. Illinois Benedictine College, 112 
Ill.App.3d 932, 68 Ill.Dec. 257, 262, 445 N.E.2d 901, 906 (1983)). The Merrow decision went on to state that 


[t]he terms of the contract are contained in the brochures, course offering bulletins, and other official statements, 
policies, and publications of the institution. Id. If a student performs financially, academically, and behavioral in 
accordance with the college rules and regulations, he is entitled to the credits in the courses in which he enrolled. 


Id. Under Merrow, it appears that the College has an obligation to conduct its hearings in a manner consistent 
with the terms of the Handbook and that a student has a cause of action if he or she can prove that the College 
deviated from the established procedures. 


The College strenuously argues that notwithstanding Merrow, this Court should rule that, as a matter of law, the 
Handbook does not create enforceable contractual obligations because: it was unilaterally developed by the College; 
it provisions were not bargained for *243 by the plaintiff; and its broad informational nature is such that no rational 
trier of fact could conclude that plaintiff and the College intended to enter into a contract on the terms of the 
Handbook. 


The College argues that the unique relationship between a College and a student, especially with respect to 
disciplinary proceedings, precludes the rigid application of contract law in cases such as this. The College's rationale 
is best articulated in Slaughter v. Brigham Young University, 514 F.2d 622 (10th Cir.), cert, denied 423 U.S. 898, 96 
S.Ct. 202, 46 L.Ed.2d 131 (1975). 


The complaint was based on a contract theory and that alone, but neither the conclusory allegations of the 
complaint showed, nor did the proof establish, a contract between the plaintiff and the University in the 
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disciplinary context. The Graduate School Catalogue and the conduct-honor codes were the only evidence as to 
the “contract.” The trial court's rigid application of commercial contract doctrine advanced by plaintiff was in 
error, and the submission on that theory alone was error. 


It is apparent that some elements of the law of contracts are used and should be used in the analysis of the 
relationship between plaintiff and the University to provide some framework into which to put the problem of 
expulsion for disciplinary reasons. This does not mean that “contract law” must be rigidly applied in all aspects, 
nor is it applied even when the contract analogy is extensively adopted. 


However, Slaughter, as well as the other cases cited by the College, e.g. Mahavongsanan v. Hall, 529 F.2d 448 
(5th Cir.1976); Jansen v. Emory University, 440 F.Supp. 1060 (N.D.Ga.l977); Abhariao v. Hamline University 
School of Law, 258 N.W.2d 108 (Minn. 1977), do not completely reject the application of contract theory to the 
student-college relationship; they merely explain that Courts should be wary of the wholesale application of 
commercial contract principles in the academic context. See, e.g.. Slaughter, 514 F.2d at 626 (acknowledging the 
“many cases which refer to a contractual relationship existing between a student and the university, especially at 
private schools....” but noting that such cases “do not adopt all commercial contract law by their use of certain 
elements.”); Mahavongsanan, 529 F.2d at 450 (rejecting student's claim that university was not contractually entitled 
to change academic degree requirements subsequent to plaintiffs enrollment, but referencing “the student's contract 
with the university upon matriculation” in the course of its analysis); Jansen, 440 F.Supp. at 1062-3 (“Ma¬ 
havongsanan recognizes that educational contracts have unique qualities and are to be construed in a manner which 
leaves the school sufficient discretion to ‘properly exercise its educational responsibilty. ’ ” (Emphasas added) 
(quoting Mahavongsanan 529 F.2d at 450). Based on the language of the above cases, as well as Merrow, the Court 
finds that there is no legal bar to the plaintiffs breach of contract action based on the terms of the College 
Handbook. While the above cases caution the Court to keep the unique educational setting in mind when 
interpreting university—student contracts, they do not alter the general proposition that a College is nonetheless 
contractually bound to provide students with the procedural safeguards that it has promised. 


B. What, if Anything, does the Handbook Promise? 

[2] Of course, the fact that the college is contractually obligated to provide the procedural safeguards it has 
promised merely begs the question of what has been promised. To begin, plaintiffs contention that “the College 
promised to provide students with procedural protections equivalent to those required under Federal and State 
constitutions” can be rejected merely by reference to the very Handbook on which he relies: 


Whether jurisdiction lies with the Judicial Council or the Dean, due process, insofar as the procedures of the 
College permit, will be afforded the party charged. Since the College lacks full judicial authority, such as the 
power to subpoena or place witnesses under oath, a studenfs due process rights eannot be coextensive with or 
identical to the rights afforded in a civil or criminal legal proceeding. The procedures outlined below are 
designed, however, to assure fundamental fairness, and to *244 protect students from arbitrary or capricious 
disciplinary action. 


Handbook, page 50 (Emphasis added). Thus it is clear that Constitutional due process standards should not be 
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used to judge the College's compliance with its contractual obligations. 


Moreover, the language “insofar as the procedures of the College permit” limits the level of due process that 
will be afforded students by eliminating any possibility that the procedures set forth by the College can themselves 
be challenged as violative of due process. 


The College has also left itself considerable flexibility with respect to the specific procedures that will be used 
in student disciplinary proceeding. For example, the Handbook states that: 


The following procedures are designed to promote fairness, and will be adhered to as faithfully as possible. If 
exceptional circumstances dictate variation from these procedures, the variation will not invalidate a decision 
unless it prevented a fair hearing or abrogated the rights of a student. 


Handbook, p. 49 (Emphasis added). This provision negates any argument that the College has contractually 
guaranteed that the specific procedures it has outlined will always be scrupulously adhered to. Rather, this provision, 
when read with the other provisions of the handbook, merely points out that the procedures of the College, are 
designed to “promote fairness” and to “protect students from arbitrary or capricious disciplinary action,” but that in 
exceptional circumstances, any procedure that does not prevent a fair hearing or abrogate the rights of the student 
will be acceptable. 


The fact that the College has left itself a great deal of latitude in the administration of its disciplinary 
proceedings does not, however, lead to the conclusion that it is free to administer disciplinary proceedings in any 
manner it chooses. The College has agreed to provide students with proceedings that conform to a standard of 
“fundamental fairness” and to protect students from arbitrary or capricious disciplinary action to the extent possible 
within the system it has chosen to use. Because the College has agreed to provide due process to the party charged 
“only insofar as College procedures permit”, however, the College can breach its obligation to students only by 
deviating from its own procedures in such a way that the disciplinary action at issue is fundamentally unfair, 
arbitrary or capricious. To be sure, the vast majority of College disciplinary procedures will satisfy this standard, and 
it is against this standard that which the plaintiffs claims of breach of contract must be evaluated. 


C. Did the College Breach its Obligations to Fellheimer? 

[3] Under this standard, several of Fellheimer's claims quickly fall away. To begin. Dean Hanson's participation 
in the case as both the administrator who transmitted the charges to the plaintiff and as the chairperson of the 
“Committee of Deans” who decided the case cannot fonu the basis of any breach of contract claim because the 
contract on which Fellheimer relies allows the Dean of Students to serve precisely in the capacity in which she 


FN1. The Handbook itself does not specifically provide for the “Committee of Deans” procedure that was 
followed in this case but does provide that the Dean of Students alone may decide a case in which she has 
transmitted the charges; an even greater commingling of functions than that which occurred here. Plaintiff 
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claims that because Dean Hanson served as both “prosecutor” and “judge” his proceeding was fundamen¬ 
tally unfair, but the Handbook itself provides that the Dean of Students may serve both roles. To the extent 
plaintiffs resort to contract law is appropriate, it would be odd indeed to read the “fundamental fairness” 
and “due process” language in such a way as to eviscerate the remainder of the contract. 


[4] Fellheimer's claim that the very charge of “disrespect of persons” is impermissibly vague and cannot form 
the basis of any disciplinary action suffers from the same defect. The very “contract” on which he relies clearly 
indicates that “respect for persons and property” is expected and that violation of that provision may result in 
dismissal. While the term “disrespect of persons” could encompass a wide variety of conduct, such broad terms 
penneate the College Handbook, which requires “Respect for College*245 Officials”, “Respect for the Educational 
Function of the College”, and “Respect for College Property” rather than setting out every conceivable offense in 

detail.^^^ Because Fellheimer's claim is contractual, not constitutional, the terms that govern student conduct are 
just as much a part of the contract as any other and Fellheimer cannot complain of their use. 


FN2. In this respect Fellheimer seems unrealistic in his expectations of College disciplinary rules. It is 
obviously very impractical for a college to spell out every specific offense which could lead to disciplinary 
action. A requirement that the College do so would lead to the creation of a “Middlebury Statutes 
Annotated” or similar volume. The fact that the College chose not to do so does not invalidate any attempt 
to discipline students under the general principles set forth in the Handbook. 


Again, with this claim, Fellheimer seeks to have it both ways: he relies on the Handbook language of 
“fundamental fairness” (which he predictably does not find to be too vague for the College to be 
expected to comply with) to support his contractual right to procedural protections, yet questions the 
College's ability to discipline anybody under the “Respect for Persons” provision of the handbook. 
Plaintiffs Motion for Summary Judgment, p. 14. (“Even to try a student on such charges ... would also 
violate the College's contractual commitment to ‘fundamental fairness'...”) 


Fellheimer's contractual analysis essentially seeks to use the Handbook language favorable to his position 
to invalidate the provisions less favorable to him. As stated above, however, to the extent the College acts 
in a manner consistent with the Handbook provisions it is fulfilling its contractual obligations. Thus 
charging a student with “Disrespect of Persons” is consistent with the College's contractual obligations. 


[5] Fellheimer's remaining complaint about his disciplinary proceeding, i.e., insufficient notice, is more 
troubling. The Handbook states that when charges are made against a student such charges, as transmitted by the 
Dean, “shall state the nature of the charges with sufficient particularity to permit the accused party to prepare to 
meet the charges.” Handbook p. 49. Fellheimer claims that he never received notice that “disrespect of persons” was 
a separate and distinct charge from “rape” or “sexual assault” that he had to prepare to meet. Furthermore, 
Fellheimer claims that he was never told what specific conduct constituted “disrespect of persons.” 


The undisputed facts show that the first notice Fellheimer received from Dean Hanson on February 18, 1992, 
the notice required by the Handbook, was unequivocal: “I am writing to convey to you that you are being charged 
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with rape.” It is clear that this notice did not provide Fellheimer with any warning that he could eventually be found 
guilty of disrespect of persons. Were it not for the broad language of the Handbook, this would end the inquiry. 
However, the Handbook states that deviation from standard procedures does not invalidate disciplinary proceedings 
unless the students right to fair hearing was abrogated. Thus, if Fellheimer did eventually receive adequate notice 
such that he could obtain a fair hearing, the Dean's failure to mention the second charge of “disrespect of persons” in 
addition to “rape” in her notice would be permissible. 


However, none of the correspondence following the initial notice provide any warning that there were two 
charges pending against Fellheimer, as opposed to one. A May 8, 1992 letter from Dean Hanson to Judith Fellheimer 
states: “You are correct that the matter being addressed in the disciplinary proceeding involves a charge of sexual 
assault.” While Dean Hanson did reference the “Respect for Persons” language of the Handbook in the same letter, 
this reference was in response to Judith Fellheimer's question about whether the Vermont statutory definition of 
sexual assault would be used at Ethan's hearing. There was no indication that the Handbook was quoted to provide 
notice of a second charge, and not as a standard to be applied to the “sexual assauh” charge that was mentioned in 
the paragraph above. 


The “Confirmation of Judicial Hearing” form that was mailed to Fellheimer did describe the charge as “Rape/ 
Disrespect of Persons” but in this instance as well there was no indication that Disrespect of Persons was a separate 

charge.^^^ Especially in light *246 of the two prior communications, both of which indicated that there was one 
charge, described either as “rape” or “sexual assault”, pending against Fellheimer, the “Rape/Disrespect of Persons” 
notation could easily be read as a dual description of a single charge. It was most certainly was insufficient to put 
Fellheimer on notice that he should prepare to defend against two charges, not one. 


FN3. Although the post-hearing communication from Dean Hanson reveals that Disrespect for Persons was, 
at least at that point, intended to be a separate charge, it is unclear even from the post hearing correspon¬ 
dence whether “Disrespect of Persons” was: a distinct offense, based on conduct other than that underlying 
the “rape” accusation, charged by Vanessa Huth in her communications with the Dean of Students; a 
distinct offense not mentioned by Ms. Huth but added by the Dean of Students based on the accusations of 
Ms. Huth; or a “lesser included offense” added by the Dean at some point between her initial notification 
letter stating that Fellheimer was being charged with “rape” and the disciplinary hearing. 


It bears noting that the Court does not question the ability of the College to discipline students for disrespect of 
persons. However, the College does have to state the nature of the charges with sufficient particularity to permit the 
student to defend him- or herself Here, while Fellheimer was prepared to defend against a rape/sexual assault 
charge, i.e., a charge that he had some form of non-consensual sexual relations with Ms. Huth, he was never told that 

FN4 

even if he was able to rebut that charge, he could still be found “guilty” of another charge. Adequate notice 
would have informed Fellheimer that he was being charges with rape and that, notwithstanding the outcome of his 
hearing with respect to that charge, he was also being charged with “disrespect of persons” because his conduct 
toward Ms. Huth, even if it did not amount to “rape”, did not fall within the expectations set forth in the “respect for 
persons and property” section of the handbook. It would not matter that the specific acts constituting “disrespect of 
persons” were not explicitly prohibited in the Handbook, so long as he was given advance notice of the factual basis 
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for the charges themselves. 


FN5 


FN4. The fact that “rape” or “sexual assault” are not mentioned explicitly in the handbook lends credence 
to Fellheimer's claim that he thought that “Disrespect of Persons” was merely the disciplinary provision 
under which the “rape” charge fell. 


FN5. Fellheimer's argument that conduct not specifically prohibited in the Handbook cannot be the basis of 
disciplinary action would, by extension, preclude even the rape charge because rape is not mentioned in the 
Handbook. Such a result is, of course, absurd. The College has chosen to use general terms in its discipli¬ 
nary rules, and it may do so under its system so long as the conduct that violates the general nonns is set 
forth prior to the hearing. Using the rape charge as an example, the College is perfectly entitled to 
discipline Fellheimer for rape under the “disrespect to persons” rule even though rape is not a mentioned as 
a specific offense. The College would do so by letting Fellheimer know in advance of the hearing that the 
rape accusation, if proven, would constitute disrespect for persons and subject him to disciplinary action. 
The notice problem in this case is that Fellheimer had no idea what conduct, other than rape, would 
constitute disrespect of persons if it was proven at the hearing. 


The undisputed facts show that Fellheimer was never told what conduct, if proven by a preponderance of the 

evidence at the hearing, would violate the “Disrespect for Persons” portion of the Handbook.^^^ Accordingly, the 
Court finds that, based on the undisputed facts, the College did not “state the nature of the charges with sufficient 
particularity to permit the accused party to meet the charges” as it had promised to do. Moreover, this deviation from 
the procedures established by the College did render the hearing given Fellheimer fundamentally unfair. Fellheimer 
defended, successfully, against a charge of rape or sexual assault. He was never told that he was being charged with 
a separate offense of disrespect of persons, or what conduct, if proven at the hearing, would constitute that offense. 
As such, *247 it was impossible for him to defend against that charge. 


FN6. Even if the Court were to find that a factual dispute exists over the issue of whether the hearing notice 
informed Fellheimer that there were two charges pending against him, it is undisputed that the College 
never explained that the disrespect of person charge had a separate factual basis. Nor did the College 
explain what specific conduct was alleged to constitute disrespect of persons. In fact, at this point it is still 
impossible to detennine what activity the College believes Fellheimer engaged in that resulted in his 
suspension. All we know is that it wasn't rape and it wasn't “inappropriate sexual activity”, “although that 
phrase would seem to constitute an appropriate clarification of the context for the fonnal charge.” 


Although the contractual obligations of the College are not onerous, the College's lack of notice of what 
conduct constituted “Disrespect of Persons” violated its obligation to Fellheimer and he is entitled to Partial 
Summary Judgment on Count I of his complaint insofar as he seeks an order expunging his student record. However, 
because the inadequate notice provided Fellheimer was the only breach of the student-college contract there is no 
reason why his case could not be reheard after proper notice has been given. 
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The issue of damages with regard to Count 1 remains unresolved, and cannot properly be argued by the parties 
or be addressed by the Court until the College decides whether or not it will rehear Fellheimer's case and whether or 
not the outcome differs from that of the original hearing. 


II. Count II Intentional Infliction of Emotional Distress 

Count II of plaintiffs complaint alleges that the College intentionally inflicted emotional distress by charging 
him with disrespect for persons/rape, finding him guilty of disrespect of persons, and by affirming that finding in the 
College appeals process. 

[6] To state a claim for intentional infliction of emotional (IIED) distress, plaintiff must allege “outrageous 
conduct, done intentionally or with reckless disregard of the probability of causing emotional distress, resulting in 
the suffering of extreme emotion distress, actually or proximately caused by the outrageous conduct.” Crump v. P & 
C Food Market, Inc. 154 Vt. 284, 296, 576 A.2d 441 (1990) (quoting Sheltra v. Smith, 136 Vt. 472, 476, 392 A.2d 
431 (1978)). 

The Court may determine, as a threshold matter, whether the alleged conduct may reasonably be regarded as so 
extreme and outrageous to state a claim. Restatement (Second) Torts, § 46 comment h (1965). The College seeks 
summary judgment on this count, and its motion has not been opposed by Fellheimer. 


[7] The allegations made in Count II, taken as true, do not support an IIED claim as a matter of law. A College's 
decision, when confronted with a female student's accusation of rape, to confront the male student with the charges, 
hold a hearing, and support the findings of the initial tribunal on appeal, even where various procedural errors are 
alleged, cannot form the basis of an IIED claim. Especially when considered with the fact that this Court has already 
found that the College, with the exception of failing to provide adequate notice, substantially complied with its own 
procedures, the conduct alleged on the part of the College here is neither extreme nor outrageous, nor are there any 
allegations that a reasonable finder of fact could find constitute intentional or reckless infliction of emotional 
distress. 


CONCLUSION 

Plaintiff Fellheimer's Motion for Partial Summary Judgment (Paper 20) is GRANTED, and Middlebury 
College's Motion for Summary Judgment (Paper 24) is DENIED with respect to Count I and GRANTED with 
respect to COUNT II. Middlebury College is hereby ORDERED to expunge the record. It may have until September 
15, 1994 to determine whether it wishes to bring new charges. 

D.Vt.,1994. 

Fellheimer V. Middlebury College 
869 F.Supp. 238, 96 Ed. Law Rep. 419 

END OF DOCUMENT 
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VAUGHAN V. VERMONT LAW SCHOOL, INC., NOT REPORTED IN F. SUPP. 2D (D. VT 08/04/2011) 
WL 3421521 


UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT 


JOSHUA VAUGHAN, 


Plaintiff, 


V. 


VERMONT LAW SCHOOL, INC., and 
SHIRLEY JEFFERSON, 

Defendants. 


Case No. 2:10-cv-276 


MEMORANDUM AND ORDER 

Plaintiff Joshua Vaughan has moved for reconsideration of 
portions of the Court's Memorandum and Order of August 1, 2011, 
denying in part his motion for leave to amend his complaint and 
join Church Engle & Associates, Inc. as a party, denying his 
motion for partial summary judgment, and granting Defendants' 
cross-motion for partial summary judgment. Mot. to Reconsider, 
ECF No. 85. In the alternative, he asks the Court to certify 
four issues to the Vermont Supreme Court or to the United States 
Court of Appeals for the Second Circuit. Familiarity with the 
factual and procedural background outlined in the Memorandum and 
Order is assumed. For the reasons that follow, the motion to 
reconsider and the motion to certify are denied. 

I. Legal Standards 

It is well settled that "[t]he standard for granting a 
motion to reconsider is strict, and reconsideration will 
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generally be denied unless the moving party can point to 
controlling decisions or data that the court overlooked — 
matters, in other words, that might reasonably be expected to 
alter the conclusion reached by the court." Shrader v. CSX 
Transp., Inc., 70 F.3d 255, 257 (2d Cir. 1995). "A motion to 
reconsider should not be granted to relitigate an issue already 
decided." Id. "'Motions for reconsideration must be narrowly 
construed and the standard strictly applied to discourage 
litigants from making repetitive arguments on issues that have 
been thoroughly considered by the court, to ensure finality, and 
to prevent the practice of a losing party examining a decision 
and then plugging the gaps of the lost motion with additional 
matters.'" Lewis v. Rosenfeld, 145 F. Supp. 2d 341, 343 (S.D.N.Y. 
2001) (quoting Ackoff-Ortega v. Windswept Pac. Entm't Co., 130 F. 
Supp. 2d 440, 443 (S.D.N.Y. 2000)). However, a motion for 
reconsideration should be granted where "it becomes necessary to 
remedy a clear error of law or to prevent obvious injustice." 
Walker v. Teachers Ins. & Annuity Ass'n of American Coll., No. 
1;09-CV-190, 2010 U.S. Dist. LEXIS 78604, at *5 (D. Vt. Aug. 4, 
2010) (quoting Hester Indus., Inc. v. Tyson Foods, Inc., 160 
F.R.D. 15, 16 (N.D.N.Y. 1995)). 

Pursuant to Local Rule 74, this Court may certify "an 
unsettled and significant question of state law that will control 
the outcome of a pending case" to the Vermont Supreme Court. The 

2 
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Court may submit an otherwise unappealable order to the Second 
Circuit when the Court is "of the opinion that such order 
involves a controlling question of law as to which there is 
substantial ground for difference of opinion and that an 
immediate appeal from the order may materially advance the 
ultimate termination of the litigation[.]" 28 U.S.C. § 1292(b). 

The Court of Appeals "may thereupon, in its discretion, permit an 
appeal to be taken from such order, if application is made to it 
within ten days after the entry of the order[.]" Id. 

II. IIEP Claims Against VLS and Jefferson 

In the August 1 Memorandum and Order, the Court denied 
Vaughan's motion to amend his complaint by reviving his 
previously dismissed intentional infliction of emotional distress 
("IIED") claims against VLS and Jefferson. The Court found that 
such an amendment would be futile because the IIED claims "could 
not withstand a motion to dismiss pursuant to Rule 12(b)(6)." 
Dougherty v. Town of N. Hempstead Bd. of Zoning Appeals, 282 F.3d 
83, 88 (2d Cir. 2002) (citing Ricciuti v. N.Y.C. Transit Auth., 
941 F.2d 119, 123 (2d Cir. 1991)). 

Vaughan argues that he is entitled to reconsideration of 
this ruling. He believes the Court erroneously held that he 
failed to allege adequately the damages element of an IIED claim 
because he was not expelled from school. Vaughan misreads the 
Court's ruling. 


3 
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Rather than addressing the damages element of the IIED claim 
in its ruling, the Court found that Vaughan had failed to allege 
facts sufficient to make out the element of extreme and 
outrageous conduct. Under Vermont law, to prevail on an IIED 
claim, a plaintiff must show that the defendants' conduct was "so 
outrageous as to surpass all possible bounds of decency, and . . 

. be regarded as atrocious, and utterly intolerable in a 
civilized community." Gallipo v. City of Rutland, 656 A.2d 635, 
643 (Vt. 1994) (internal quotation omitted). "It is for the 
court to determine as a threshold question whether a jury could 
reasonably find that the conduct at issue meets this test." 

Jobin V. McQuillen, 609 A.2d 990, 990 (Vt. 1992) (citing 
Restatement (Second) of Torts § 46, comment h). 

In finding that addition of the IIED claim would be futile, 
the Court gave careful consideration to all of the conduct 
alleged in Vaughan's proposed amended complaint and found that it 
did not come close to meeting the threshold of extreme and 
outrageous conduct.^ In particular, the Court noted that the two 


' In its discussion, the Court specifically identified nine 
of the twenty-five allegations from Vaughan's proposed amended 
complaint which he asserted established the element of extreme 
and outrageous conduct. In his motion to reconsider, Vaughan 
faults the Court for not explicitly discussing all twenty-five 
allegations. The Court reiterates that it carefully considered 
all twenty-five allegations and, only by way of example, listed 
nine of the allegations that seemed most serious in determining 
that the totality of conduct alleged could not plausibly be 
described as "so outrageous as to surpass all possible bounds of 
decency, and ... be regarded as atrocious, and utterly 

4 
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cases relied upon by Vaughan for examples of extreme and 
outrageous conduct were distinguishable because the plaintiffs in 
both those cases had alleged that they had been fired or forced 
to withdraw from school. See Crump v. P & C Food Mkts., 576 A.2d 
441 (Vt. 1990) (upholding denial of defendant's motion for 
judgment notwithstanding the verdict on IIED claim where 18-year 
employee was terminated without prior notice, in three- to four- 
hour meeting during which he did not feel free to leave and was 
badgered to sign a statement); McCormick v. Dresdale, No. 09-474 


S, 2010 U.S. Dist. LEXIS 41848, at *2 (D.R.I. 2010) (denying 
motion to dismiss IIED claim against university where student 
accused of rape was forced to withdraw from school after 
administrators failed to adequately investigate the complaint)). 

Because Vaughan's motion to reconsider this ruling is based 
upon a flawed reading of the Court's decision, and because he 
fails to "point to controlling decisions or data that . . . might 

reasonably be expected to alter the conclusion reached by the 
court," the Court denies the motion. Shrader, 70 F.3d at 257. 

In the alternative to reconsideration, Vaughan asks the 
Court to certify to the Vermont Supreme Court and/or the Second 
Circuit the "key legal finding[]" that "a plaintiff alleging a 
claim for IIED must plead and prove, in addition to other 
requirements, that he was discharged or expelled from employment 


intolerable in a civilized community." Gallipo, 656 A.2d at 643. 
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or school." The Court made no such general legal finding in 
holding that the specific allegations made by Vaughan do not rise 
to the level of extreme and outrageous conduct. Rather, it 
merely explained that two cases upon which Vaughan relied for 
examples of sufficiently pled extreme and outrageous conduct were 
distinguishable because the plaintiffs in both those cases had 
alleged that they had been fired or forced to withdraw from 
school. See Crump, 576 A.2d 441; McCormick, 2010 U.S. Dist. 

LEXIS 41848, at *2. 

Distinguishing the cases upon which a party attempts to rely 
is not the same as holding that these cases establish 
requirements which all future litigants who bring IIED claims 
must meet. It is very well possible that a litigant may 
establish the element of extreme and outrageous conduct without 
alleging that he was fired from a job or expelled from school. 

The Court merely held that the particular conduct alleged by 
Vaughan did not rise to the level of extreme and outrageous 
conduct. The motion to certify this issue to the Vermont Supreme 
Court and/or the Second Circuit is denied.^ 


^ Even if this Court were of the opinion this issue 
"involves a controlling question of law as to which there is 
substantial ground for difference of opinion and that an 
immediate appeal from the order [would] materially advance the 
ultimate termination of the litigation," certification of the 
issue to the Second Circuit would not be permitted under 28 
U.S.C. § 1292(b)since it has been well over ten days since the 
entry of the August 1 order. 
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III. Negligence and IIEP Claims Against CEA 

The Court denied Vaughan's motion to amend his complaint by 
adding negligence and IIED claims against Church Engle & 
Associates, Inc. (CEA), which is not currently a defendant in 
this case. The Court ruled this way both because it found that 
allowing the joinder of this additional defendant at this stage 
of the litigation would cause undue prejudice by significantly 
delaying the readiness of this case for trial and because the 
proposed claims are futile. 

With regard to undue prejudice, Vaughan points out that he 
filed the motion to amend shortly before the deadline for filing 
such motions set forth in the Court's scheduling order. He 
therefore asserts that denial of the motion makes the scheduling 
order "meaningless." Mot. to Reconsider 4. While the Court 
appreciates Vaughan's compliance with the scheduling order, 
filing a motion before a designated deadline does not guarantee 
that the motion will be granted. Based on its evaluation of the 
particular claims described in the motion to amend, the Court 
determined that allowing Vaughan to join CEA as a defendant at 
this stage would require extension of the discovery schedule, 
increasing the costs of the litigation and significantly delaying 
resolution of the case. Vaughan's own opinion that this delay 
"would not be substantial" or "out of line compared with other 
cases" notwithstanding, the Court has determined that allowing 
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the claims to go forward against CEA would be unduly prejudicial. 
See Holmes v. Grubman, 568 F.3d 329, 334 (2d Cir. 2009) ("A 
district court has discretion to deny leave for good reason, 
including futility, bad faith, undue delay, or undue prejudice to 
the opposing party."). 

Furthermore, Vaughan has not identified any "controlling 
decisions or data that the Court overlooked . . . that might 
reasonably be expected to alter" the Court's conclusion that his 
proposed claims against CEA would be futile. Shrader, 70 F.3d at 
257. The Court concluded that the negligence claim against CEA 
could not survive a motion to dismiss because, although he 
included in his proposed amended complaint a boilerplate 
assertion that he "suffered damages proximately caused by Church 
Engle's negligence and wrongful actions," Am. Compl. f 101, he 
failed to suggest any plausible causal link between CEA's actions 
in composing its investigative report, which ultimately did not 
conclude that Vaughan had sexually assaulted RH, and any damages 
he has suffered. Although Vaughan asserts in his motion to 
reconsider that "it is unusual to require more detailed 
allegations of causation at the initial pleadings stage," the 
Supreme Court has said otherwise. "[A] plaintiff's obligation to 
provide the grounds of his entitlement to relief requires more 
than labels and conclusions, and a formulaic recitation of the 
elements of a cause of action." Bell Atl. Corp. v. Twombly, 550 
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U. S. 544, 555 (2007) (internal quotations omitted)(citing Papasan 

V. Allain, 478 U.S. 265, 286 (1986) (on a motion to dismiss, 
courts "are not bound to accept as true a legal conclusion 
couched as a factual allegation")). Vaughan's "formulaic 
recitation" of the causation element does not meet the pleading 
standards described in Twombly. Id. 

Vaughan's attempt to flesh out a theory of causation in the 
briefing on his motion to reconsider by arguing that "the entire 
ensuing [disciplinary] process was based on the CEA report [and] 
would not have occurred but for the altered statements and biased 
CEA investigation," Mot. to Reconsider 3-4, is too little too 
late. "Motions for reconsideration must be narrowly construed 
and the standard strictly applied ... to prevent the practice 
of a losing party examining a decision and then plugging the gaps 
of the lost motion with additional matters." Lewis 145 F. Supp. 
2d at 343 (internal quotation omitted). 

With regard to the IIED claim against CEA, in his motion to 
reconsider Vaughan simply "incorporates his argument as to the 
proposed IIED claim against VLS and Jefferson[.]" See supra. He 
points to no "controlling decisions or data that the Court 
overlooked" in concluding that he failed to allege extreme and 
outrageous conduct on the part of CEA. Shrader, 70 F.3d at 257. 
Accordingly, the Court is not convinced that it committed clear 
legal error in holding that Vaughan's allegations of questionable 
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editorial decisions by CEA — in a report that ultimately 
declined to conclude that Vaughan was guilty of sexual assault — 
did not rise to the level of conduct "so outrageous as to surpass 
all possible bounds of decency, and ... be regarded as 
atrocious, and utterly intolerable in a civilized community." 
Gallipo, 656 A.2d at 643. 

Since Vaughan has failed to show that the Court committed a 
clear error of law in denying his motion to join CEA as a 
defendant on two independent grounds -- undue prejudice and 
futility — the motion to reconsider is denied. 

IV. Denial of Motion to Preclude "Retrial" of RH's Complaint 

In the August 1 order, the Court denied Vaughan's motion to 
"preclude 'retrial' of the issue of whether RH consented to sex, 
and rule that new evidence on that issue is irrelevant and may 
not be explored on discovery." Mot. to Preclude 1, ECF No. 62. 

In doing so, the Court found that, although whether or not RH was 
sexually assaulted is not an ultimate issue in this case, 
evidence pertaining to the truthfulness or falsity of her 
complaint against Vaughan is clearly relevant to the case because 
it has at least some "tendency to make the existence of any fact 
that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence." 
Fed. R. Evid. 401. In particular, the Court found that, if RH's 
sexual assault allegation is true, that fact has some tendency to 
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make it more likely that the Defendants acted reasonably in 
commencing and pursuing their investigation of Vaughan. 
Conversely, if RH's complaint was false and the Defendants either 
failed to discover or ignored this, that fact has some tendency 
to make it more likely that the Defendants acted improperly. 

That the truth or falsity of RH's complaint is relevant to the 
this litigation is only emphasized by Vaughan's repeated 
assertions, in his pleadings in this case, that the complaint was 
false and that RH changed her account of the incident during the 
course of the investigation. See Compl. ft 2, 3, 13, 18, ECF No. 
1 . 

In his motion to reconsider, Vaughan rehashes the same 
arguments he made in the underlying motion. In particular he 
reiterates his reliance on Gomes v. Univ. of Maine Sys., 365 F. 
Supp. 2d 6, 14 (D. Me. 2005) and Doe v. Univ. of the South, No. 
4;09-cv-62, 2011 U.S. Dist. LEXIS 35166 (E.D. Tenn. Mar. 31, 
2011). These arguments remain unpersuasive. Both Gomes and Doe, 
two cases that also involved claims against educational 
institutions for their investigation of sexual assault complaints 
against students, held that the truthfulness of the underlying 
sexual assault complaints were not ultimate issues in the cases 
and therefore not appropriate subjects for summary judgment. 
Neither case held that factual disputes regarding the 
truthfulness of the sexual assault allegations were entirely 
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irrelevant to the litigation. Vaughan has not presented any 
"controlling decisions or data that the court overlooked" in 
declining to hold that the truthfulness of RH's complaint is 
irrelevant. Shrader, 70 F.3d at 257. The motion to reconsider 
is denied. 

Vaughan also asks the Court to clarify whether its ruling 
regarding evidence relating to the truthfulness of RH's complaint 
governs trial as well as discovery. He suggests that his motion 
may have caused "confusion" because it was entitled a "motion to 
preclude retrial," when in fact he was asking the court the Court 
for a ruling that new evidence on the truthfulness of RH's sexual 
assault allegation is irrelevant and therefore may not be 
explored on discovery. To the extent that this is not clear from 
the August 1 order, the Court denied the entire motion. This 
means that the Court declined to rule either that this category 
of evidence would be irrelevant at trial or that it may not be 
explored on discovery. 

Finally, Vaughan asks the Court to certify its ruling on 
this issue to the Vermont Supreme Court or to the Second Circuit. 
Vaughan has not made any compelling argument, or any argument at 
all, that the issue presented here -- the relevance of the 
truthfulness of one student's complaint against another student 
to a lawsuit challenging a school's investigation of that 
complaint — merits certification. The Court, on its own, is 
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unable to imagine any plausible grounds for suggesting that its 
relatively straightforward ruling on the potential relevance of 
this evidence presents a "significant question of state law" 
under Local Rule 74 or "involves a controlling question of law as 
to which there is substantial ground for difference of opinion" 
under 28 U.S.C. § 1292(b). Moreover, certification of this 
question would likely delay, rather than "materially advance[,] 
the ultimate termination of the litigation[.]" 28 U.S.C. § 

1292(b). The motion to certify is denied. 

V. Partial Summary Judgment 

In the August 1 order, the Court denied Vaughan's motion for 
partial summary judgment on several issues and granted 
Defendants' cross-motion for partial summary judgment on the same 
issues. The Court ruled (1) that VLS has the authority to pursue 
disciplinary charges against a student accused of committing a 
sexual assault prior to orientation; (2) that VLS has the 
authority to pursue disciplinary charges against a student for 
allegations of off campus sexual harassment, where those 
allegations include unwelcome sexual advances that could have a 
significant impact on the educational environment and could pose 
a threat to the safety or other interests of VLS or members of 
the VLS community; and (3) that VLS had a contractual obligation 
to investigate RH's sexual assault complaint against Vaughan. 

None of these rulings disposed of any of Vaughan's claims in 
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their entirety. 

As an initial matter, Vaughan complains that the Court 
granted Defendants' cross-motion prior to the expiration of the 
30-day response time for opposing dispositive motions. L.R. 
7(a)(3)(A). The Court ruled before expiration of the 30-day 
response time because Vaughan replied to Defendants' opposition 
to his motion for partial summary judgment, which contained their 
cross-motion for partial summary judgment, on July 22, 2011. 

Since he had not indicated otherwise, the Court assumed that 
Vaughan's reply brief, which addressed the same issues on which 
Defendant's cross-moved for partial summary judgment, was to 
serve as his opposition to the cross-motion. See Reply to Resp. 
to Mot. for Partial Summ. J., ECF No. 79. Vaughan now represents 
that he had intended to file "a separate objection to the 
VLS/Jefferson request for summary judgment, which would have 
included the expert report of Donald Gehring." Mot. to 
Reconsider 7 n.4. He has included the Gehring report as an 
exhibit to the motion to reconsider. As explained infra, even if 
the Gehring report had been before the Court at the time it 
considered the motion and cross-motion for partial summary 
judgment, the result would have been the same. 

Vaughan argues that the Court erred in ruling that VLS has 
the authority to pursue disciplinary charges against a student 
accused of committing a sexual assault prior to orientation. 
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Reasserting the same arguments made in his briefing on the 
underlying motions, he argues that VLS had no authority to 
discipline him for the alleged sexual assault because, at the 
time the assault allegedly occurred, he had not yet accepted the 
terms of the contract embodied in the VLS Code of Conduct. 
Vaughan's objection is based on his misunderstanding of the basis 
for the Court's ruling. 

The Court did not explicitly rule that Vaughan had entered 
into the contract embodied in the VLS Code of Conduct at the time 
that the alleged sexual assault occurred.^ Instead, the Court 
relied on the undisputed fact that Vaughan eventually did enter 
into that contract when he became a student at VLS. The Court 
then found that, regardless of when contract formation actually 
occurred, the terms of the contract gave VLS the authority to 
discipline Vaughan for conduct that "could have a significant 
impact on the educational or employment environment or the 
reputation or integrity of VLS or could pose a threat to the 
safety or other interests of VLS or members of the VLS 
community," even if that conduct occurred before the official 
start of school. Code of Conduct 2, Ex. 1 to Mot. for Partial 

^ Vaughan's misunderstanding seems to be based on the 
Court's summary of Defendants' argument that Vaughan was on 
notice of the contents of the Code of Conduct prior to enrolling 
at VLS because the code was available on a website and because he 
testified during a deposition that he arrived at VLS with the 
assumption that sexual assault would be a violation of any 
school's policies. 
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Suiran. J., ECF No. 69-2. In other words, when Vaughan became a 
student at VLS, he gave VLS the authority to discipline him for 
previous conduct. By way of example, the Court pointed out that 
an educational institution can discipline a student under its 
code of conduct for misrepresentations made on his or her 
application for admission even though that conduct occurred 
before the student entered into the contract embodied in the code 
of conduct. See North v. West Virginia Bd. of Regents, 332 
S.E.2d 141, 144-45 (W. Va. 1985) (holding that disciplinary rules 
applied to conduct of individual in applying for admission even 
though he was not yet a student when actions took place). 
Vaughan's motion to reconsider therefore does not call the 
Court's ruling into question. 

Similarly, although Donald Ghering opines, in an expert 
report appended to the motion to reconsider, that Vaughan was not 
a student at the time of the alleged sexual assault, this opinion 
does not affect the basis of the Court's ruling. Ghering Report, 
ECF No. 85-1. Moreover, although Ghering expresses his opinion 
that a code of conduct that allows a school to discipline a 
student for conduct that occurred before he or she became a 
student "is an absolute travesty and exists nowhere in higher 
education that [he is] aware of[,]" id. at 6, the fact that an 
expert witness finds the terms of a contract distasteful, or 
disagrees with the Court's interpretation of a contract, is not a 

16 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


333 

2016 The National Center for Campus Public Safety. All rights reserved. 



The National Center for Campus Public Safety 


legitimate reason to nullify that contract. See Marx & Co. v. 
Diners’ Club, Inc., 550 F.2d 505, 509 (2d Cir. 1977) ("legal 
opinions as to the meaning of the contract terms at issue" are 
not admissible as expert testimony because "the question of legal 
effect [of a contract] is for the judge"); Luizzi v. Pro Transp., 
Inc., No. 02 CV 5388, 2011 U.S. Dist. LEXIS 46862, at *10 
(E.D.N.Y. May 2, 2011) ("opinion as to the scope of the 
obligations created by [a] contract [] is not a proper subject 
matter for an expert opinion"). The motion to reconsider the 
ruling that VLS has the authority to pursue disciplinary charges 
against a student accused of committing a sexual assault prior to 
orientation is denied. 

Based upon his misunderstanding of the Court's ruling on 
this issue, Vaughan asks the Court to certify to the Vermont 
Supreme Court or to the Second Circuit the issue of "whether a 
party can be held to have consented to a contract by virtue of it 
being placed on a website to which he was not directed and of 
which he was not aware." As explained supra, the Court did not 
draw such a conclusion in ruling that VLS has the authority to 
discipline students, once school has started, for pre-enrollment 
misconduct that affects the school. Accordingly certification of 
the issue, as framed by Vaughan, will not advance resolution of 
the litigation. The motion to certify this issue is denied. 

Vaughan also asks the Court to reconsider its ruling that, 
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under the Code of Conduct, VLS has the authority to pursue 
disciplinary charges against a student for allegations of off 
campus sexual harassment, where those allegations include 
unwelcome sexual advances that could have a significant impact on 
the educational environment and could pose a threat to the safety 
or other interests of VLS or members of the VLS community. 

Vaughan complains that "there is no way that [his off campus 
behaviors] could reasonably constitute a danger to student safety 
or impairment to the educational environment." Mot. to 
Reconsider 9. Once again, Vaughan's objection is based on his 
misunderstanding of the Court's ruling. In granting Defendants 
partial summary judgment on this issue, the Court explicitly 
stated that it was making "no judgment as to the disputed factual 
question of whether the sexual harassment allegations leveled 
against Vaughan are true." Aug. 1 Mem. and Order 36, ECF No. 82. 
Accordingly, Vaughan's attempt to inject a factual dispute into 
what is a relatively straightforward interpretation of language 
contained in the VLS Code of Conduct is unavailing. The motion 
to reconsider this ruling is denied. 

Finally, Vaughan asks the Court to reconsider its ruling 
that VLS had a contractual obligation to investigate RH's sexual 
assault complaint against Vaughan. He states that his argument 
for reconsideration of this ruling "flows from [what he perceives 
as] the Court's ruling that Vaughan contractually agreed to be 
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bound by the Code of Conduct pre-matriculation by virtue of its 
posting on the VLS website." As explained supra, the Court never 
ruled that Vaughan accepted the Code of Conduct prior to 
beginning school at VLS. Instead the Court held that, once he 
enrolled, he entered into a contract that gave VLS the authority 
to investigate conduct that "could have a significant impact on 
the educational or employment environment or the reputation or 
integrity of VLS or could pose a threat to to the safety or other 
interests of VLS or members of the VLS community," even if that 
conduct occurred before the official start of school. Code of 
Conduct 2. As explained in the August 1 order, this contract 
also created an obligation on the part of VLS to investigate such 
conduct. The motion to reconsider this ruling is denied. 

In the alternative, Vaughan asks the Court to certify to the 
Vermont Supreme Court or to the Second Circuit the issue of 
"[w]hether VLS can be contractually obligated to investigate pre¬ 
matriculation conduct of a soon-to-be student based solely on 
VLS' unilateral actions in placing the Code of Conduct on its 
website." Mot. to Reconsider 11-12. The Court did not draw any 
such conclusion in its August 1 order, so certifying it to an 
appellate court would do nothing to advance the termination of 
this litigation. The motion to certify is denied. 
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Dated at Burlington, in the District of Vermont, this 12^^ 


day of September, 2011. 


/s/ William K. Sessions III 

William K. Sessions III 
U.S. District Court Judge 
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INTRODUCTION 

In the instant action a male former student at the University of Rochester is suing 
the University and a female classmate over actions that resulted in him being expelled. 
Now before the Court are the following motions: 1) the University of Rochester’s (“the 
University”) motion to dismiss (Docket No. [#9]); 2) Sarah Hulbert’s (“Hulbert”) motion to 
dismiss [#12]; 3) Hulbert’s motion to seal [#12]; 4) Hulbert’s motion for sanctions [#15]; 5) 
Plaintiff Dylan Routh’s (“Plaintiff or “Routh”) cross-motion to amend [#19]; 6) Hulbert’s 
second motion for sanctions [#23]; and 7) Routh’s second cross-motion to amend [#34]. 

The applications are granted in part and denied in part as follows: Routh’s motion 
to amend [#19] is denied as withdrawn; Routh’s motion to amend [#34] is granted as to his 
defamation claim against Hulbert, but is otherwise denied as futile; the University’s motion 
to dismiss [#9] is granted in its entirety, and the University is dismissed from the action; 
Hulbert’s motion to dismiss [#12] is denied as to the defamation claim against her, but is 
otherwise granted; Hulbert’s motions for sanctions [#15] [#23] are denied; and Hulbert’s 
motion to seal [#12] is denied. 

BACKGROUND 

At the outset the Court must determine what facts it can consider. It is of course 
well-settled that in resolving a 12(b)(6) motion, the Court is limited in that regard. See, 
e.g.,Vasquez v. City of New York, No. 10 Civ. 6277(LBS), 2012 WL 4377774 at *1 
(S.D.N.Y.Sep. 24, 2012) (“[T]he [general] rule [is] that documents outside the pleadings 
cannot be considered in a 12(b)(6) motion.”). On a 12(b)(6) motion, 

the complaint is deemed to include any written instrument attached to it as 

an exhibit or any statements or documents incorporated in it by reference. 
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Even where a document is not incorporated by reference, the court may 
nevertheless consider it where the complaint relies heavily upon its terms 
and effect, which renders the document integral to the complaint. 

Chambers v. Time Warner, Inc., 282 F.3d 147,152-153 (2d Cir.2002) (citations omitted). 
In considering whether a document is “integral” to the complaint, “a plaintiffs reliance on 
the terms and effect of a document in drafting the complaint is a necessary prerequisite to 
the court's consideration of the document on a dismissal motion; mere notice or 
possession is not enough.” Id., 282 F.3d at 153 (citation and footnote omitted). 

In this case, the Court finds that in addition to the Complaint (Docket No. [#1]) and 
the proposed Amended Complaint (Docket No. [#34], Exhibit A), the Court may consider 
the following documents in the record: 1) Dean Levy’s letter to Routh, (Docket No. [#9-6]), 
dated, September 22, 2011, informing him of the charges against him, since the letter is 
incorporated by reference into the proposed pleading, see, Docket No. [#34], Exhibit A at 
H 25; 2) the University of Rochester’s (“the University”) Standards of Student Conduct, see, 
Docket No. [#9-3], since the pleading repeatedly refers to the document and quotes it, in 
connection with Routh’s claim that the University violated its terms; 3) the University’s 
written decision expelling Routh, consisting of Dean Levy’s letter dated September 30, 
2011, (Docket No. [#9-7]), Routh’s appeal dated October 14,2011 (Docket No. [#26] at pp. 
33-41), Routh’s reply to his appeal dated November 8, 2011 (Docket No. [#26] at pp. 54- 
61) and Dean Lennie’s letter-decision denying the appeal, dated December 2, 2011 
(Docket No. [#9-9]), since they are incorporated by reference and since Routh obviously 
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relied on them in drafting the pleading, see, [#34], Exhibit A at ^ 45-49, 76-80, 82;^ and 
4) Dean Lennie’s email to Routh dated November 1,2011, concerning Routh’s complaint 
of gender discrimination (Docket No. [#9-8] at p. 2), and Paul Burgett’s decision denying 
Routh’s gender discrimination complaint (Docket No. [#9-10]), since the documents are 
incorporated by reference and since Routh obviously possessed them and relied on them 
in drafting the proposed amended pleading, see, docket no. [#34-2] at HI] 26-30, 88, 94, 
96. From these documents (“the record”), the Court will set forth the facts of the case. 

Factual History 

At all relevant times Routh and Hulbert were students enrolled at the University. 
Hulbert was employed by the University as a Resident Assistant (“RA”), and Hulbert’s 
father was also an employee of the University. At all relevant times Routh and Hulbert 
were adults. 

Prior to September 16, 2011, Routh had not been accused by anyone at the 
University of sexual misconduct. Routh did, however, have a record of certain disciplinary 
infractions at the University. Specifically, Routh, who admits to having had a drug addiction 
prior to the events at issue here, was cited for possessing drug paraphernalia and for 
violating the University’s alcohol policy. Routh contends, though, that the latter infraction 
merely involved him possessing a shot glass that he purchased at the University bookstore. 
Routh was also cited for being in the University library after closing time and for having a 
wireless computer router in violation of University policy. Routh was also cited for 
possessing chairs belonging to the University, although he maintains that the University 

■'ll is also apparent that these documents are integral to understanding the underlying administrative 
proceeding which Routh maintains was arbitrary and capricious. 
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had discarded them. Lastly, Routh was cited for possessing a knife, which he contends 
he needed because he had previously been robbed at gunpoint in Rochester. 

Between September 2008 and September 2011, Routh and Hulbert engaged in 
sexual activity with each other at the University. Some of the sexual acts involved 
“bondage.” It is undisputed that all of the sexual activity prior to September 2010, and 
some of it thereafter, was consensual. Routh maintains, though, that all of his and 
Hulbert’s sexual activity was consensual. Hulbert, however, as discussed further below, 
disagrees. 

On or about September 16, 2011, Routh informed Hulbert that he was no longer 
interested in having sexual activity with her. As of that date, Hulbert had never made any 
complaints about Routh to the University. On September 19, 2011, Hulbert filed a 
complaint against Routh with the University, accusing him of committing sexual acts 
against her without her consent, and otherwise assaulting her, during the previous year. 
In that regard, Hulbert submitted a five-page written statement, which is not part of the 
record, in which she described the alleged assaults. Routh maintains that Hulbert’s 
statement accused him of acts involving strangulation, rape and forcible imprisonment. 

On September 20, 2011, the University notified Routh that he was summarily 
suspended and had to leave the campus. On September 22,2011, Morgan Levy (“Levy”), 
a Dean at the University, sent Routh a letter which stated, in pertinent part: 

Dear Mr. Routh, 

I received a report containing allegations that you have physically, sexually 
and emotionally abused University of Rochester student Sarah Hulbert on 
repeated occasions beginning September 2010 and continuing until the 
present time. Specifically the report alleges that at various times you had 
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anal and vaginal sexual intercourse with Sarah without her consent, hit her, 
burned her, whipped her, strangled her and detained her against her will. 
The full details of these allegations are included in the case file which will be 
made available for you to review. As a result of this report you have been 
charged by the University with allegedly violating the Standards of Student 
Conduct, Section VI, item(s): 

5(a) Disorderly conduct including: fighting, threats, assault, attempted 
assault, harassment, or other actual or attempted conduct which 
threatens the health or safety of yourself or another. 

11. Sexual harassment, racial harassment, or any other forms of illegal 
discrimination. 

12. Sexual misconduct or assault, including any form of unwanted 
sexual contact. ‘Unwanted’ means against a person’s wishes or 
without consent, including those instances in which the individual is 
unable to give consent because of unconsciousness, sleep, 
impairment, or intoxication due to alcohol or other drugs. 

I am providing official notification that a hearing has been scheduled to 
determine whether or not you are responsible for violating these policies. 
The hearing will be held on Thursday, September 29*'', at 9AM in Wilson 

Commons 510 . {This location is subject to change. If a change of location 
is necessary you will be notified prior to the hearing.) 

You are invited to have a University community member as an advisor to 
assist you during the hearing, as long as this person is not an attorney. I 
sent you a list of specially trained advisors via e-mail yesterday and would 
encourage you to use one of the individuals on that list if you plan to have an 
advisor. 

If you plan to have any witnesses present, I will need their names, telephone 
numbers, and addresses by 4:00 p.m. on Tuesday, September 27‘^ 2011. 
Prior to the time of the hearing, I highly recommend that you read the 
Standards of Student Conduct regarding procedures, policies, conduct 
regulations, and student rights. A copy of the Standards of Student Conduct 
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can be found at the following link: http:// 

www.rochester/edu/college/dos/conduct/ 

The file containing all pertinent case documentation will also be available for 
your review. Typically, students review this file in the Center for Student 
Conflict Management during normal business hours (9 AM-5PM). It is my 
understanding that you would prefer not to come to campus to review the file. 

I was able to arrange to have members of our Security office meet you at an 
off campus location and sit with you while you review the documents if you 
would prefer. You may be accompanied by your attorney or your parent(s) 
for the purpose of this review. 

If you would like to arrange a pre-hearing conference with me, please contact 
the Office of the Dean of Students at 275-4085 to arrange a time. The pre- 
hearing conference is an opportunity for you to ask any questions or 
concerns that you may have about the hearing process prior to the hearing. 

In the meantime, please feel free to call me at 275-4085 or e-mail me at 
mlevy@admin.rochester.edu should you have any immediate questions or 
concerns. 

Sincerely, Morgan Levy 
Docket No. [#9-6] (emphasis in original). 

Upon receiving this notice, Routh informed Levy that he wanted to file “a cross¬ 
complaint” against Hulbert, “based upon her purported knowledge of the disciplinary 
infractions allegedly committed by [himself] that she failed to promptly report to campus 
authorities, as required of her by the Standards of Student Conduct.” Proposed Amended 
Complaint [#34-2] at]] 26. On this point, Routh maintained that a student’s failure to report 
another student’s misconduct was itself a violation of the Standards of Student Conduct, 
for which Hulbert was liable. Alternatively, Routh indicated that he wanted to file “a cross¬ 
complaint” against Hulbert because she filed her complaint against him in retaliation for 
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him ending their relationship, which was a form of harassment. However, Levy told Routh 
that he could not file “a cross-complaint.” Levy informed Routh, though, that he could file 
a separate complaint against Hulbert. Routh nevertheless accused Levy of gender 
discrimination, for preventing him from filing a cross-complaint. 

Routh also complained to the University that the “notice of what disciplinary 
infractions with which he was being charged” lacked the specificity required by “the 
University’s code of student conduct.” Proposed Amended Complaint [#34-2] at ^ 31. In 
that regard, Routh appears to be alleging that Levy’s letter dated September 22, 2011, did 
not conform to the University’s Standards of Student Conduct. According to Routh, the 
University’s Counsel, Richard Crummins (“Crummins”), responded to his criticism by 
stating, “ Let me say first that you have a valid point about the specificity of the charge 
letter. We can definitely improve how those are written.” Id. at ^ 33. The proposed 
amended pleading contends that “no further specification of the charges was provided to 
[Routh],” but it does not dispute Levy’s statement, in her September 22, 2011, letter, that 
the entire case file, containing “all pertinent case documentation,” was available for Routh’s 
review prior to the hearing. Moreover, Routh admits that he was permitted to review the 
entire case file prior to the hearing, though he complains that he was not permitted to make 
copies of Hulbert’s complaint. See, Docket No. [#26] at p. 35, appeal p. 3. 

On September 29, 2011, a disciplinary hearing was conducted before three 
University administrators: Joellen Kuhl (“Kuhl”), Assistant Finance and Operations Officer, 
Stephanie Beetle (“Beetle”), Senior Student Advisor and Chris Apple (“Apple”), Men’s 
Soccer Head Coach. Proposed Amended Complaint [#34-2] at 1] 35. Routh was permitted 
to have a non-attorney advisor at the hearing, who could answer his procedural questions, 
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but who was not otherwise permitted to speak. The hearing officers considered a written 
statement from Hulbert, in which she indicated, in pertinent part, that Routh had sex with 
her against her will on several occasions, bound her and restrained her against her will, 
and hit, bit, whipped and burned her.^ For example, Hulbert’s statement indicated that in 
September, 2010, Routh continued having anal sex with her after she told him to stop by 
using a pre-arranged “safety phrase.” Hulbert also indicated that in November, 2010, 
Routh “raped” her and forced a “bubble wand” into her anus. Hulbert further indicated that 
on another occasion, while she was sleeping, Routh attempted to have anal sex with her, 
and when she woke up and resisted he attempted to smother her, sat on her and hit her, 
leaving bruises. Hulbert indicated that on another occasion, Routh gagged her by putting 
underwear in her mouth and duct tape around her head, and that on another occasion he 
handcuffed her without her consent and left her alone and restrained for several hours. 

Routh submitted his own written statement, denying Hulbert’s accusations. See, 
Proposed Amended Complaint [#34-2] at ^ 42 (Indicating that he submitted a written 
statement to the hearing officers in which he “denied committing any acts with [Hulbert] 
which would constitute a violation of the University’s disciplinary rules and, specifically, 
denied having any non-consensual interactions with [her].”). That is, Routh denied that the 
events about which Hulbert complained were non-consensual. 

Routh and Hulbert testified at the hearing. In Hulbert’s testimony,^ she reiterated 
the allegations in her written statement. Routh maintains that such testimony was false. 

^The Court does not have Hulbert’s statement, and it accordingly relies on the proposed pleading’s 
description of the statement. 

®The Court does not have a transcript of the hearing testimony, and it accordingly relies on the 
proposed pleading’s description of the testimony. 
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Routh also testified at the hearing, and again “denied having any non-consensual 
interactions with [Hulbert].” Proposed Amended Complaint [#34-2] at^42. Routh contends 
that Hulbert admitted at the hearing both that she had never complained about Routh to 
any University official prior to September, 2011, and that “as late as December, 2010, none 
of the activities in which she engaged with [Routh] caused her any distress.” Id. at m[ 43- 
44. 


Following the hearing, on September 30, 2011, the University notified Routh that it 
found him guilty of violating two sections of the Standards of Student Conduct, and that it 
was expelling him from the University. Specifically, by letter dated September 30, 2011, 
Levy stated: 

Dear Mr. Routh, 

On September29‘^ 2011 an administrative hearing was held forthe purpose 
of resolving your alleged violations of the University of Rochester Standards 
of Student Counduct. After careful consideration of all the information 
available at the hearing, the administrative hearing board has found you 
responsible for engaging in the following behavior(s) prohibited by the 
University of Rochester: 

12. Sexual misconduct or assault, including any form of unwanted sexual 
contact. “Unwanted means against a person’s wishes or without consent, 
including those instances in which the individual is unable to give consent 
because of unconsciousness, sleep, impairment, or intoxication due to 
alcohol or other drugs. 

5(a). Disorderly conduct including: fighting, threats, assault, attempted 
assault, harassment, or other actual or attempted conduct which threatens 
the health or safety or yourself or another. 

Due to the violent nature of the incidents for which this hearing was 
convened and your extensive prior disciplinary history you are now expelled 

10 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


347 

2016 The National Center for Campus Public Safety. All rights reserved. 



The National Center for Campus Public Safety 


from the University of Rochester. Expulsion is a permanent separation from 
the University, meaning that you may not apply for readmission to any 
program. This expulsion from the University of Rochester is effective as of 
12AM on Friday, September 30‘^ 2011. 

You will continue to be prohibited from entering or remaining on the grounds 
of the University of Rochester River Campus without the expressed [sic] 
permission from myself and/or Security. Please note that if you are on 
campus without my permission for any purpose, including moving out of the 
Sigma Chi house, you will be arrested by Rochester Police for trespassing. 

I will work with you to make arrangements to remove your belongings from 
the Sigma Chi house. 

You have the right to appeal this decision based on the following criteria: 

* The sanction was not appropriate; 

* New information exists that was not available at the time of the hearing and 
this information is sufficient to alter the decision; or 

* An error occurred during the process that is substantive enough to alter the 
decision. 

Your request for appeal, should you decide to prepare one, must be 
submitted to Peter Lennie, Senior Vice President and Dean of College 
Faculty, within seven (7) days from the date of this letter. You may submit 
your letter to Dean Lennie via e-mail. His e-mail address is 
lennie@rochester.edu. 

Please contact my office at 585-275-4085 or via e-mail at 
mlevv@admin.rochester.edu if you have any questions. 

Sincerely, Morgan Levy 

Assistant Dean of Students 

Director, Center for Student Conflict Management 

Docket No. [#9-7] at pp. 2-3. 

On October 14,2011, Routh appealed Levy’s decision to Dean Lennie. See, Docket 
No. [#26] at pp. 33-41. Routh’s eight-page appeal letter indicates that his expulsion was 
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in violation of the University’s policies and was discriminatory toward him on the basis of 
gender. Routh argued that he was subjected to disciplinary action because he “refused 
to continue a sexual relationship with Sarah Hulbert, [his] accuser and a staff member of 
the University.” Id. at p. 33. Routh maintained that because Hulbert was a Resident 
Advisor, she had a duty to inform him that his behavior was violating the University’s 
policies. 

Routh also contended that the charges against him failed to comply with the 
University’s policies, because they were not sufficiently detailed, and in that regard he 
stated, in pertinent part: 

Sarah Hulbert and I had a sexual relationship which spanned two years, and 

the allegations in the charge letter spanned an entire year, stating that on 

‘repeated occasions beginning in September 2010 and continuing until the 

present time’ I undertook various actions. ... In an e-mail dated September 

23,2011, your General Counsel, Richard Crummins, acknowledged that this 

was a ‘valid point,’ that more specificity would be provided in the file material 

I would be allowed to see before the hearing, and offered to change the 

hearing date so that I cold have a ‘full seven days from adequate notice’ of 

the charges. However, while I was allowed to see some documents, I was 

not allowed to have any copies thereof. 

*** 

The result letter I received [Levy’s decision] provides no further specificity. 

All it cites is the two policies I was found to have violated, 5(a) and 12. It 
does not tell me what conduct the hearing board found to have been proven 
by a preponderance of the evidence that violated those policies. 

At the moment, I have nothing in writing from the University of Rochester 
stating what specific conduct I undertook that constitutes an infraction. I 
have made assumptions based on statements made to me by Dean Levy, 
the panel, and e-mails from Counsel Crummins, and I will detail those 
assumptions as I respond to the specific allegations. If I am incorrect. 
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however, I request that I be given notice in writing regarding what specific 
conduct is at issue so that I may prepare an appropriate appeal. 

Id. Routh indicated that he understood the University’s finding that he had violated 
Principle 12, “sexual misconduct or assault,” to be based on Hulbert’s claim that he had 
muffled/gagged her during sex, and thereby prevented her from being able to express or 
withdraw her consent. On this point, Routh indicated that, “Dean Levy informed me that 
the panel concluded that the times I muffled or gagged Sarah Hulbert rendered her unable 
to give explicit consent and that justified the finding.” Id., Appeal at p. 4. 

Routh argued that such finding was unfair, because he did not have notice that such 
activity was part of the charge. As previously discussed, though, Routh admits that in both 
Hulbert’s written statement and in her testimony, she alleged that he had placed underwear 
in her mouth and placed duct-tape around her head. See, Proposed Amended Complaint 
[#34-2] at If 1] 39, 41. In any event, Routh stated in his appeal that Hulbert frequently 
requested to be muffled/gagged, so that their sexual activity would not be overheard by 
others. Routh further complained that he “had no notice that any temporary inability to talk 
during sexual activity would render such sexual activity to be non-consensual under 
Principle 12.” Routh stated that, if Principle 12 covered such activity, Hulbert had a duty, 
as an RA employed by the University, to tell him. 

With regard to the University’s finding that Routh had violated Principle 5, “disorderly 
conduct,” Routh essentially argued that the sexual activity between himself and Hulbert 
was consensual, and that the hearing panel had no right to find him guilty of disorderly 
conduct simply because it may have been offended by the conduct: 
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My understanding based on conversations with Dean Levy, questions and 
statements made by the panel, and e-mails from General Counsel 
Crummins, is that I was found in violation of this Principle because the nature 
of my sexual activity with Sarah Hulbert; that even though such sexual 
activity was fully consensual, by its nature the conduct was sufficiently 
upsetting to the panel that it justified my expulsion. The panel consistently 
asked me how my sexual activity with Sarah Hulbert comported with the 
University’s moral code. 

See, Docket No. [#26], appeal at p. 5. Routh argued that it was unfair for the University 
to penalize him for consensual adult sexual activity, since “students have no way of 
knowing what acts may some day be deemed unacceptable . . . the reality is that my 
generation grew up in a much more sexually liberated society than many professors and 
administrators, and what you consider shocking is not what we consider shocking.” Id.] see 
also, id. (“If the University is going to interpret the Principle in a manner that includes 
consensual sex, th[e]n it owes the students a duty to be honest about that fact and provide 
clear and articulated limits.”). 

Additionally, Routh argued in the appeal that it was discriminatory for the University 
to punish him and not Hulbert. Id., Appeal at p. 6. On that point, Routh stated, in pertinent 
part: 

If the University is going to police consensual sexual conduct between 
students, then the University is obligated to punish both students equally 
under these policies. Deciding to punish only the male is the premier 
example of selective enforcement based on archaic assumptions that 
violates Title IX. Disciplining one student because he or she ended a 
consensual sexual relationship with another student - particularly [with] a 
staff member - is a premier example of retaliation that also violates Title IX. 

Id. 


14 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


351 

2016 The National Center for Campus Public Safety. All rights reserved. 



The National Center for Campus Public Safety 


Finally, as part of his appeal, Routh argued that the University overstated the 
severity of his past disciplinary record when considering what punishment to impose. In 
that regard, Routh admitted the existence of the disciplinary infractions, but offered 
explanations for them. Docket No. [#26], Appeal at p. 7. 

On November 1, 2011, the University responded to Routh’s allegation of 
discrimination against Levy. In that regard, on November 1,2011, Peter Lennie (“Lennie”), 
University Vice President, sent an email to Routh which stated: 

Dear Mr. Routh, 

In your appeal letter to me you complained of discrimination based on 
your gender. I am writing to advise you that there is a University policy 
against discrimination and harassment and a process by which you have 
the right to make a formal internal complaint of discrimination. The policy 
and process can be found here: 

http://www.rochester.edu/working/hr/policies/pdfpolicies/106.pdf 

Assuming that your complaint would be chiefly against Dean Levy, the 
policy provides that I would be the Responsible Official to decide whether 
discrimination occurred in violation of that policy. The University’s Office 
of Counsel would first appoint an investigator to find the facts and report 
them to me, and I would decide the matter. The investigator in this case 
would be an outside lawyer, chosen by the University. 

It is your choice entirely whether to invoke this separate complaint 
process. If you decide to do so while your appeal is pending, you may 
ask me to postpone deciding the appeal until I resolve the discrimination 
complaint, or you may ask that they continue in parallel. I will honor either 
request. 

Sincerely yours, Peter Lennie 
Docket No. [#9-8] at p. 2. 
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After Routh filed his appeal of Levy’s decision expelling him, Hulbertwas 
permitted to file a written response, though it is not part of the record. On November 8, 
2011, Routh filed a reply/supplement to his appeal, responding to issues raised by 
Hulbert and reiterating the points in his appeal letter. See, Docket No. [#26] at pp. 54- 
61 (“I have received and reviewed Sarah Hulbert’s response to my appeal.”). Routh 
indicated that since he had not been told otherwise, it was “established between the 
parties” that he was found guilty of violating Principle 12 based on “gagging/muffling” 
Hulbert during sex. Routh indicated that Hulbert liked being gagged and choked, but 
not suffocated. Id., Reply at p. 3 (“From what I can recall, in terms of suffocation Sarah 
Hulbert stated in our texts that she did not like suffocation (which I did with a pillow), but 
that she did like choking.”). Routh stated that Hulbert generally did not object to being 
gagged with duct-tape, except for one occasion when the tape got in her hair. Overall, 
Routh stated that Hulbert’s “statements and conduct explicitly and implicitly consented 
to any muffling and/or gagging.” Id. Routh also reiterated his belief that Hulbert’s 
charges against him were in retaliation for him breaking off their relationship, and that 
such retaliation was a violation of Title IX. Routh stated that he “should have been 
allowed to file a complaint against Sarah Hulbert on [that] basis,” and that Levy’s 
“refusal to allow [him] to file such a complaint was discriminatory and in violation of Title 
IX.” Id. Routh did not explain, however, how Levy’s decision not to allow him to file a 
cross-complaint in Hulbert’s action was discriminatory in light of her instruction to him 
that he could file a separate complaint against Hulbert."^ 

'‘See, e.g., Proposed Amended Complaint [#34-2] at ^ 94 (“[Tjhe University refused to allow Mr. Routh 
to file a cross-complaint.") (emphasis added). 
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With regard to Principle 5(a), “disorderly conduct,” Routh’s reply reiterated that 
he and Hulbert 

had an experimental sexual relationship - evidenced by the fact that we 
adopted the safe words of “bluebery pancakes.” In our interaction,”no” did 
not mean “no,” “blueberry pancakes meant “no.”^ Hulbert knew this and 
explicitly consented to it both verbally and in writing. . . . The vast 
majority of our conduct was not, or at least I do not believe it was, all that 
shocking under contemporary standards. 

Id., Reply at p. 5. Routh stated his belief that one purpose “of attending a liberal arts 
university was to be able to experiment - academically, socially and even sexually,” and 
that the University had never informed him that he could be sanctioned for such 
experimentation. 

On December 2, 2011, Lennie notified Routh that he was denying the appeal 
and affirming Levy’s decision expelling him. Lennie’s letter-decision stated, in pertinent 
part: 


Dear Mr. Routh, 

I have decided to uphold the decision by Dean Levy to expel you from the 
University. I have reviewed the written materials presented to the board, 
the hearing recording, and your and Ms. Hulbert’s letters to me. Given the 
evidence that you engaged in harmful conduct that significantly 
threatened the health and safety of another student, and taking account of 
your prior disciplinary history, I am convinced that the sanction was 
appropriate. 

I also did not find any defects in the disciplinary process that was 
followed. On the basis of the materials you had the opportunity to review 


^Hulbert, though, told the University that on multiple occasions she in fact uttered the “safety words,” 
but Routh ignored her and continued the objectionable conduct. See, Proposed Amended Complaint [#34-2] 
at H1139, 41. 
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and your participation in the hearing, you had full notice of the nature of 
the charges and evidence, and an opportunity to present your side. 

You have maintained that Ms. Hulbert should also have been charged 
with violating the student conduct code and that Dean Levy’s failure to do 
that constituted discrimination based on your gender. I found no evidence 
that Dean Levy’s exercise of her discretion in this regard was motivated by 
discrimination. 

This letter concludes the appeal process. 

Sincerely yours, Peter Lennie 

Docket No. [#9-9] at p. 2. Routh alleges, upon information and belief, that his expulsion 
from the University will “effectively preclude[ him] from being accepted at any [other] 
reputable college or university], since the University will share that information with any 
such prospective college or university to which he may apply. 

As previously discussed, Lennie notified Routh that he could file a formal 
complaint against Levy, accusing her of discrimination for refusing to accept a “cross 
complaint” against Hulbert as part of the same disciplinary action arising from Hulbert’s 
complaint. Routh filed such a complaint, which the University investigated. On January 
31, 2012, Paul Burgett (“Burgett”), University Vice President, sent Routh a decision 
denying the complaint, which states: 

Dear Mr. Routh: 

This letter constitutes my decision regarding your complaint under the 
University of Rochester’s Policy Against Discrimination and Harassment, 
in which you claimed that Dean Morgan Levy discriminated against you 
based on your gender by refusing to permit you to make a cross complaint 
against Sarah Hulbert at the time disciplinary charges against you were 
pending. 
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As you know, Jill Schultz [(an attorney appointed by the University)] 
investigated the complaint, and she has now rendered a report to me. 

Based on that report, a copy of which is enclosed, I find no factual basis 
to support your complaint. There is persuasive evidence that Dean Levy 
made clear to you that you could make a complaint against Sarah Hulbert 
at any time (even now), but that it would not be addressed procedurally 
until charges against you had been resolved. There is also no evidence 
that, even assuming your version of the facts as alleged in the complaint 
is true. Dean Levy acted with a discriminatory motive. In my view, the 
evidence is convincing that she was following the disciplinary process in 
good faith without regard to your gender. 

Under the University’s policy you may appeal this decision within 15 
business days. If you decide to do so, you must do so in writing, to the 
University Provost, Ralph Kuncl. He can be reached at email at 
Ralph.kuncl@rochester.edu 

Sincerely, Paul Burgett 

Docket No. [#9-10] at p. 2. The Proposed Amended Complaint does not dispute 
Burgett’s statement that Routh was able to file a separate disciplinary complaint against 
Hulbert. Instead, it indicates only that Levy would not accept “a cross-complaint.” See, 
Proposed Amended Complaint [#34-2] at m[ 29-30. 

Hulbert also pursued complaints against Routh with both the Monroe County 
Family Court and the Monroe County District Attorney, accusing him of rape and sexual 
abuse, based on the same allegations that she made to the University. Hulbert later 
withdrew the Family Court Complaint, and a Monroe County Grand Jury “no billed” 
criminal charges against Routh. However, prior to the termination of those proceedings 
Routh was required to retain counsel to defend against them. 
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Procedural History 

On December 12, 2011, Routh and his mother, C. Renee Manes (“Manes”), 
commenced this action. Routh and Manes were both purportedly proceeding pro se. 
However, it is undisputed that Manes is an attorney. The Complaint [#1] purports to 
assert seventeen separate causes of action, fifteen of which are on behalf of Routh, 
and two of which are on behalf of Manes. Those causes of action are as follows: 1) by 
Routh against the University and Hulbert for breach of contract; 2) by Routh against the 
University and Hulbert for breach of the covenant of good faith and fair dealing; 3) by 
Routh against the University and Hulbert for intentional infliction of emotional distress 
(“NED”); 4) by Routh against the University for fraud; 5) by Routh against the University 
for “fraud in the inducement (negligent)”; 6) by Routh against the University under New 
York Article 78, on the basis that the University violated his federal constitutional rights 
under the First Amendment (“right to freedom of association”) and the Fourteenth 
Amendment’s Due Process and Equal Protection Clauses (right “to engage in 
consensual sexual adult relationships”); 7) by Routh against the University for 
discrimination on the basis of gender in violation of Title IX, 20 U.S.C. § 1681; 8) by 
Routh against the University for harassment on the basis of gender in violation of Title 
IX, 20 U.S.C. § 1681; 9) by Manes against the University for NED; 10) by Routh against 
Hulbert for breach of contract; 11) by Routh against Hulbert for breach of the covenant 
of good faith and fair dealing; 12) by Routh against Hulbert for fraud; 13) by Routh 
against Hulbert for “fraud (negligent misrepresentation)”; 14) by Routh against Hulbert 
for intentional interference with prospective economic advantage; 15) by Routh against 
Hulbert for “defamation (libel and slander)”; 16) by Routh against Hulbert for NED; and 
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17) by Manes against Hulbertfor negligent infliction of emotional distress (“NIED”). 
Except for the seventh and eighth causes of action, the claims were alleged to arise 
under New York State law. The Complaint [#1] was signed and verified by both Routh 
and Manes. 

On February 1,2012, the University filed a motion [#9] to dismiss the entire 
Complaint for failure to state a claim. On February 3, 2012, Hulbert also filed a motion 
[#12] to dismiss the entire Complaint for failure to state a claim. As part of the 
application, Hulbert indicated that, although Manes was purportedly proceeding pro se, 
she was an attorney admitted to practice in California. Also as part of that application, 
Hulbert requested that the Court seal paragraph 18 of the Complaint because it 
contained a lurid and humiliating sexual allegation about her. 

On February 9, 2012, Manes filed a responding affidavit [#13]. Manes indicated 
that, although she is an attorney, she is not admitted to practice in New York State, and 
therefore she was proceeding pro se until she and Routh could retain an attorney. 
Manes also submitted documents pertaining to Routh’s claim that the University had 
discriminated against him. Specifically, she submitted a fourteen-page document 
entitled “Policy 106 Investigation: Findings of Fact,” concerning Routh’s complaint that 
the University had discriminated against him refusing to allow him to file a counter¬ 
complaint against Hulbert. The Court, however, has not considered that document as 
part of this Decision and Order, since it does not appear that it can be considered on a 
12(b)(6) motion, under the standards previously discussed. 

On March 6, 2012, Hulbert filed a motion [#15] for sanctions against Manes 
pursuant to Federal Rule 11(c) and 28 U.S.C. § 1927. Hulbert argued, in part, that 
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Manes’ negligent infliction of emotonal distress (“NIED”) claim was frivolous® and 
appeared to have been filed as a sham claim so that Manes could appear in the action 
and represent her son, Routh. Hulbert further contended that the document entitled 
“Policy 106 Investigation: Findings of Fact” contained additional lurid details about her, 
which Manes submitted to harass her. 

On March 26, 2012, Manes and Routh filed a motion [#19] to amend the 
Complaint. The Proposed First Amended Complaint purported to set forth eight causes 
of action, five of which were asserted against the University, and four of which were 
asserted against Hulbert. The proposed amended claims were as follows: 1) by Routh 
against the University for gender discrimination and harassment in violation of Title IX; 
2) by Routh against the University and Hulbert for breach of contract; 3) by Routh 
against the University under Article 78; 4) by Routh against the University for “fraud in 
the inducement (material omission)”; 5) by Routh and Manes against the University for 
intentional infliction of emotional distress; 6) by Routh against Hulbert for “defamation 
(libel and slander)”; 7) by Routh against Hulbert for intentional infliction of emotional 
distress; and 8) by Routh against Hulbert for intentional interference with existing 
contractual relations. 


®Hulbert noted, for example, that the NIED claim lacks any allegation of physical Injury, which Is a 
requirement for such a claim under New York law. See, e.g., Hecht v. Kaplan, 221 A.D.2d 100, 105, 645 
N.Y.S.2d 51,54 (2d Dept. 1996) (“While physical Injury Is not a necessary component of a cause of action 
to recover damages for the negligent Infliction of emotional distress. It must be premised upon a breach of 
duty owed directly to the plaintiff, which either endangered the plaintiff's physical safety or caused the plaintiff 
to fear for his or her own safety.”) (citations omitted). 
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Plaintiffs stated that they were filing the proposed amended pleading because 
the motions to dismiss faulted the original pleading’s lack of specificity/ The Proposed 
First Amended Complaint contained additional explicit sexual material, such as an 
alleged verbatim transcript of a sexually explicit text exchange between Routh and 
Hulbert, and other sexually explicit allegations concerning Hulbert, apparently intended 
to show that she was a willing participant in the sexual activity. See, Proposed First 
Amended Complaint at 14-15. Flowever, contrary to Routh and Manes’ 
suggestion, the University did not allege that the Complaint lacked specificity regarding 
allegations of sexual conduct; to the contrary, the University specifically indicated that it 
was refraining from discussing the allegations of sexual abuse in detail out of concern 
for the students. Instead, the University indicated that the Complaint lacked factual 
allegations, not pertaining to the sexual conduct, to support the various causes of 
action. For example, the University had argued that the Complaint failed to allege fraud 
with specificity. Similarly, although Hulbert had argued that the Complaint was factually 
deficient in certain respects,® she had not contended that it was factually deficient with 
regard to allegations of sexual conduct. 


^Manes and Routh essentially claimed that they were forced to plead the additional detail: 
“Defendants contend tha the Plaintiffs have failed to plead with particularity, or to demonstrate sufficient facts 
which entitle them to any relief in this matter[.] . . . Plaintiffs will therefore plead with as much specificity as 
possible in this First Amended Complaint and, where available, quote from the documentation available to 
Plaintiffs. While some of the terminology will be explicit. Plaintiffs do not undertake such filings for the purpose 
of embarrassment or harassment, but instead to demonstrate that they have viable causes of action. It is not 
the Plaintiffs who first decided to publicize the nature of the private, consensual sexual contact between Dylan 
Routh and Sarah Hulbert - it was Sarah Hulbert and the University of Rochester.” Proposed First Amended 
Complaint at 10. 

®For example, Hulbertalleged that the Complaint failed to adequatelydescribe the alleged defamatory 
statements. 
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Plaintiffs also submitted a memorandum of law [#19] in support of the proposed 
amendment, and in opposition to the motions to dismiss. With regard to the motions to 
dismiss, Plaintiffs did not oppose the dismissal of the claims in the original Complaint 
[#1]. Instead, Plaintiffs argued only that the eight causes of action in the Proposed First 
Amended Complaint adequately stated claims. 

On April 25, 2012, Manes filed a response [#20] to Hulbert’s motion for 
sanctions. Essentially, Manes contended that Hulbert’s charges against Routh, that 
she filed with the University, were “false and malicious,” and that Defendants’ 
“misconduct [was] actionable under any number of theories.” Manes indicated that with 
the filing of the Proposed First Amended Complaint, she and Routh were “pleading 
certain claims with more specificity and withdrawing other claims.” Docket No. [#20] at 
p. 3.® Manes contended, though, that the motion for sanctions should be denied 
because “the newly pled claims [were] factually and legally sound.” Id. 

On May 18, 2012, in response to Plaintiffs’ motion to amend, Hulbert opposed 
the application and accused Plaintiffs of attempting to blackmail the Defendants if they 


^Accordingly, any claims in the original Complaint [#1] that are not repeated in the Proposed First 
Amended Complaint are withdrawn and/or abandoned. See, Volunteer Fire Ass'n of Tappan, Inc. v. County 
of Rockland, No. 09-CV-4622 (CS), 2010 WL 4968247 at *7 (S.D.N.Y. Nov. 24,2010) (“Ordinarily... when 
a plaintiff fails to address a defendant's arguments on a motion to dismiss a claim, the claim is deemed 
abandoned, and dismissal is warranted on that ground alone.’’) (citations omitted). Specifically, the following 
claims from the original Complaint are withdrawn/abandoned: The second cause of action by Routh against 
the University and Hulbert for breach of the covenant of good faith and fair dealing; the fourth cause of action 
by Routh against the University for intentional fraud; the tenth cause of action by Routh against Hulbert for 
breach of the alleged “sex contract”; the eleventh cause of action by Routh against Hulbert for breach of the 
sex contract’s covenant of good faith and fair dealing; the twelfth cause of action by Routh against Hulbert for 
fraud; and the thirteenth cause of action by Routh against Hulbert for “fraud (negligent misrepresentation).” 
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did not agree to mediation. Specifically, Hulbert stated that on March 21, 2012, Routh 

sent defendants’ attorneys an email which stated, in pertinent part: 

I am writing to inform you that I will shortly be filing a motion to amend my 
complaint against your clients to plead with more specificity. My original 
pleading was vague, primarily at the urging of my mother who wishes to 
avoid embarrassment for all parties. However, because you have 
complained about the lack of specificity on various charges, I will be 
getting very specific. 

In reviewing my records to allege specificity, I found the following 

facebook message communications which occurred between myself and 

Sarah Hulbert in November 2010[.] [Routh then sets forth the sexually 

explicit text, mentioned earlier, verbatim] 

*** 

I will be making these messages public in my amended complaint. I am 
not asking you to consent to the filing of the amended complaint, I 
assume you will oppose. However, because I had not previously made 
you aware of the existence of these messages, I am writing at the urging 
of my mother to give you one last chance to agree to mediate these 
issues before going public. 

Sarah Hulbert libeled and slandered me when she claimed I undertook 
any sexual activity against her consent. The University has discriminated 
against me and violated its contractual obligations to treat me fairly. I 
would simply pursue my rights in every appropriate forum, but I am being 
urged to suggest mediation one last time by my mother, in spite of your 
ridiculous attacks against her. 

So I am giving you that opportunity. If I do not hear that you agree to 
mediation of all issues by the noon [sic] (pacific time) on Thursday, I will 
move forward with the filing of the amended complaint and making these 
messages public. Sincerely, Dylan Routh. 

Docket No. [#21], Exhibit A. 
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On March 22, 2012, Hulbert’s attorney responded to Routh’s email with a letter, 
that stated in pertinent part: 

The threats contained in you March 21,2012 letter, to the effect that you 
will make public certain alleged sexual communications between yourself 
and our client, Ms. Hulbert, if she does not agree to participate in 
mediation, constitutes the crime of coercion under New York and quite 
possibly, federal laws. We intend on filing a criminal complaint as a 
result. 

We also intend on supplementing our various motions to apprise the court 
of this threat, and to broaden our motion for sanctions to include a claim 
against you. We will further supplement our motion to broaden the claim 
against your mother because, as you wrote, she encouraged and 
conspired with you to send the offending letter. 

You letter threat is outrageous and among the most offensive litigation 
tactics that I have seen. There is no place for this conduct in the Courts, 
and we shall seek redress. 

Docket No. [#21] at p. 11. Routh nevertheless went ahead and included the sexually 
explicit information in the Proposed First Amended Complaint, as discussed earlier. 
Hulbert asked the Court to dismiss this action as a sanction for Plaintiffs’ conduct. 
Hulbert also opposed the amendment on the grounds that it would be futile. 

On May 18, 2012, the University filed its reply [#22] on its motion to dismiss and 
its opposition to Plaintiffs’ motion to amend. The University argued, first, that its 
motion to dismiss should be granted insofar as Plaintiffs did not oppose it as to certain 
claims. As for the proposed amended causes of action, the University contended that 
they failed to state claims for which relief could be granted. See, Docket No. [#22] at p. 
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10 (“By simply adding salacious facts to the previous allegations, plaintiffs do not 
address the fundamental deficiencies in their original pleadings.”) (citations omitted). 

On June 1,2012, Hulbert filed a second motion [#23] for sanctions under Rule 
11, against both Routh and Manes, on the grounds that they had “made threats against 
[Hulbert], thus committing the crime of coercion under the New York Penal Law, and 
engaged in a patter of harassment in this action.” Hulbert contended, for example, that 
Plaintiffs added the additional sexually explicit allegations about her in order to harass 
her, under the guise of responding to the motions to dismiss, and continued to pursue 
meritless claims. Hulbert also reiterated the fact that Routh and Manes had threatened 
to reveal intimate details about her if she did not agree to mediation, and then revealed 
such details. 

On July 12, 2012, Routh and Manes filed a response [#26] to Hulbert’s second 
motion for sanctions, which also contained their reply concerning their motion to 
amend. With regard to the motions for sanctions. Plaintiffs essentially maintained that 
Hulbert had lied about and defamed Routh, and that they were therefore entitled to 
include the aforementioned sexually explicit information in their papers. Plaintiffs 
further maintained that the causes of action in their Proposed Amended Complaint were 
meritorious. 

On August 3, 2012, Hulbert filed a reply [#27] regarding her second motion for 
sanctions. Hulbert contended that in Plaintiffs’ response to her second motion for 
sanctions, they had further harassed her, by setting for additional personal information 
about her. Hulbert further maintained that regardless of whether Plaintiffs believed that 
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the information they included was true, it was unnecessary to this action and included 
for an improper purpose. 

On December 13, 2012, the parties appeared before the Court for oral argument. 
The Court dismissed Manes from the action, and granted Routh until February 1, 2013, 
to retain an attorney. The Court later granted Routh’s request for an extension, until 
March 29, 2013, to retain an attorney. 

In approximately April 2013, Routh informed the Court that he had retained an 
attorney, Jeffrey Wicks (“Wicks”). Wicks requested permission to “supplement” Routh’s 
papers, and on April 22, 2013, the Court granted Wicks until May 16, 2013, to file and 
serve papers supplementing Routh’s prior submissions. See, Order [#37]. The Court 
provided Defendants with an opportunity to respond, and indicated that it would 
thereafter issue a written decision. Id. 

On May 16, 2013, Wicks filed a motion [#34] for leave to file an amended 
complaint. The application indicated that Routh was withdrawing his prior motion to 
amend. See, Docket No. [#34-1] at ^ 6. The application further stated, with regard to 
the new proposed pleading prepared by Wicks, that “[t]o the extent the defendants’ 
objections to the legal sufficiency of the original complaint had merit, the proposed 
amended complaint has been drafted so as to overcome such objections.” Id. at 1] 10. 
The proposed pleading purports to state the following five claims: 1) a claim against the 
University for breach of contract; 2) a claim against the University under Article 78; 3) a 
claim against the University under Title IX; 4) a claim against Hulbert for defamation; 5) 
a claim against Hulbert for NED. 
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Routh, who is a citizen of Oregon, maintains that the Court has federal question 
subject-matter jurisdiction over the Title IX claim, and diversity jurisdiction and/or 
supplemental jurisdiction over the remaining claims. The Court interprets that 
statement to mean that it has the following types of subject-matter jurisdiction over the 
claims: Federal question jurisdiction over the Title IX claim; supplemental jurisdiction 
over the Article 78 claim, since money damages are not generally recoverable in an 
Article 78 proceeding;^” and diversity jurisdiction over the remaining state-law claims for 
which Routh is seeking money damages. Routh did not file a memorandum of law with 
the proposed pleading. 

On June 7, 2013, Hulbert filed an opposition [#35] to Routh’s motion [#34]. 
Hulbert contends that the Court should deny Routh’s application, based on his and 
Manes’ misconduct in this action. Hulbert also contends that the proposed amended 
claims lack merit. Also on June 7, 2013, the University filed an opposition [#36] to 


'“See, Parker V. Blauvelt Volunteer Fire Co., Inc., 93 N.Y.2d 343, 348, 712 N.E.2d 647, 650 (1999) 
(Money damages are recoverable in an Article 78 claim if they are “incidental to the primary relief sought.”) 
In opposing Defendants’ motions to dismiss, Routh contends that the Court has “supplemental jurisdiction” 
over the Article 78 claim. See, Docket No. [#38] at pp. 3-4. In connection with the Article 78 claim, Routh is 
seeking “[a]n order reversing and annulling” the University’s decision to expel him, along with $2 million in 
damages. See, Docket No. [#34-2] at pp. 20-21. However, he does not indicate thatthe $2 million in damages 
being sought is incidental to the primary relief being sought. 

"Routh has not opposed Defendants’ motions to dismiss except to seek to file an amended 
complaint, and he has now withdrawn his prior motion to amend [#19] and replaced it with the new proposed 
amended complaint [#34-2]. In other words, there were fifteen claims in the original complaint [#1], 
defendants moved to dismiss all of them, and Routh has responded by claiming only that the five claims 
contained in [#34-2] have merit. Any claims not contained in the latest proposed pleading [#34-2] are deemed 
abandoned and are dismissed with prejudice. See, Allen v. N.Y.C. Housing Authority, No. 10 Civ. 
168(CM)(DF), 2012 WL 4794590 at *4 (S.D.N.Y. Sep. 11,2012) (“A party may voluntarily drop claims by 
choosing not to include them in a proposed amended pleading. In such a circumstance, it is appropriate for 
the Court to dismiss the abandoned claims with prejudice.”) (citations omitted). 
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Routh’s motion [#34], The University maintains that the proposed amended claims lack 
merit. 

On July 31,2013, Routh filed a reply [#38] concerning his motion to amend 

[#34], With regard to his cause of action for breach of contract against the University, 

Routh contends that he has sufficiently pleaded such claim for the following reason: 

In the present case, the plaintiff has alleged that the defendant University 
had a code of conduct which established a requirement that any 
disciplinary charges be specific and that the charges against him failed to 
conform to the University’s code of conduct (Docket #34 , Exhibit A, ^ 31). 

In addition, the plaintiff has alleged that the defendant University’s own 
counsel admitted this failure, stating, in response to the plaintiff’s claim 
that he had inadequate notice of the charges against him, “[y]ou have a 
valid point about the specificity of the charge letter. We can definitely 
improve on how those are written. (Docket #34, Exhibit A, ^ 33). Despite 
this written admission, the defendant University refused to provide further 
specification of the disciplinary charges against the plaintiff. (Docket #34, 

Exhibit A, ^ 33). 

PI. Reply Memo [#38] at p. 3. Accordingly, Routh maintains that the University 
breached its contract with him by failing to give him notice of the charges against him as 
required by the University’s code of conduct. 

With regard to his claim under Article 78 against the University, Routh contends 
that such claim may be brought in federal court, contrary to Defendants’ arguments to 
the contrary. 

With regard to his claim under Title IX against the University, Routh contends 
that the University “discriminated against him on account of his gender by selectively 
prosecuting him for alleged discipinary infractions.” PI. Reply Memo [#38] at p. 4. Routh 
expands on that point by stating that “the University violated Title IX by prosecuting him 
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for a violation of the University’s code of conduct while simultaneously insulating Ms. 
Hulbert from a complaint by the plaintiff for engaging in the same conduct for which he 
was being charged.” Id. at p. 5. Routh acknowledges that the University is maintaining 
that he could have filed a separate complaint against Hulbert, but not a cross¬ 
complaint, since there is no provision in the Standards of Student Conduct for filing a 
cross-complaint. Id. Routh contends, though, that the Court cannot consider that point 
on a 12(b)(6) motion. 

With regard to his claim for defamation against Hulbert, Routh maintains that the 
proposed pleading “alleges that the defendant Hulbert gave false written and oral 
statements that [he] raped her, sexually and otherwise assaulted her and/or engaged in 
activities without her consent.” PI. Reply Memo [#38] at p. 6. Routh disputes 
Defendants’ contention that he suffered no damages, and argues that to the extent the 
University relied on Hulbert’s statements in deciding to expel him, he suffered damages 
from her defamation. Alternatively, Routh contends that he has pleaded defamation 
perse, since Hulbert falsely accused him of serious sexual crimes. 

Lastly, with regard to his claim against Hulbert for intentional infliction of 
emotional distress, Routh contends that the proposed pleading adequately pleads that 
she engaged in extreme and outrageous conduct. Specifically, he maintains, the 
pleading alleges that Hulbert falsely accused him of rape to the University, to police and 
to Family Court, and that she sought an order of protection against him even though he 
had moved back to Oregon. 
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DISCUSSION 

Defendants have moved to dismiss the complaint for failure to state a claim, and 

Plaintiff has cross-moved for leave to amend. Courts must freely give leave to amend 

pleadings “when justice so requires.” FRCP 15(a)(2). Nevertheless, a “district court has 

discretion to deny leave for good reason, including futility, bad faith, undue delay, or 

undue prejudice to the opposing party.” Holmes v. Grubman, 568 F.3d 329, 334 (2d 

Cir.2009) (internal quotation marks omitted). “A proposed amendment to a pleading 

would be futile if it could not withstand a motion to dismiss pursuant to Rule 12(b) (6).” 

Martin v. Dickson, No. 03-7917, 100 Fed.Appx. 14, 16, 2004 WL 1205185 at *2 (2d Cir. 

Jun.2, 2004) (unpublished). The standard for such motions to dismiss is well settled: 

Federal Rule of Civil Procedure 8(a)(2) requires only a short and plain 
statement of the claim showing that the pleader is entitled to relief, in 
order to give the defendant fair notice of what the claim is and the 
grounds upon which it rests. While a complaint attacked by a Rule 
12(b)(6) motion to dismiss does not need detailed factual allegations, a 
plaintiffs obligation to provide the grounds of his entitlement to relief 
requires more than labels and conclusions, and a formulaic recitation of 
the elements of a cause of action will not do. Factual allegations must be 
enough to raise a right to relief above the speculative level, on the 
assumption that all the allegations in the complaint are true (even if 
doubtful in fact). 

BellAtl. Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 1964-65, 167 L.Ed.2d 
929 (2007); see also, ATSI Communications, Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 98 
(2d Cir.2007) (“To survive dismissal, the plaintiff must provide the grounds upon which 
his claim rests through factual allegations sufficient ‘to raise a right to relief above the 
speculative level.’ ”) {quoting Bell Atl. Corp. v. Twombly ) (footnote omitted). 
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When applying this “plausibility standard,” the Court is guided by “two working 
principles”: 

First, although a court must accept as true all of the allegations contained 
in a complaint,^^ that tenet is inapplicable to legal conclusions, and 
threadbare recitals of the elements of a cause of action, supported by 
mere conclusory statements, do not suffice. Second, only a complaint 
that states a plausible claim for relief survives a motion to dismiss, and 
determining whether a complaint states a plausible claim for relief will be a 
context-specific task that requires the reviewing court to draw on its 
judicial experience and common sense. 

Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (citations and internal quotation marks 
omitted). “[Wjhere the well-pleaded facts do not permit the court to infer more than the 
mere possibility of misconduct, the complaint has alleged—but it has not shown—that 
the pleader is entitled to relief.” >As/?cro^f v. Iqbal, 556 U.S. 662, 679, 129 S.Ct. 1937, 
1950 (2009) (citation omitted). “The application of this ‘plausibility’ standard to 
particular cases is ‘context-specific,’ and requires assessing the allegations of the 
complaint as a whole.” Pension Ben. Guar. Corp. ex rel. St. Vincent Catholic Medical 
Centers Retirement Plan v. Morgan Stanley Inv. Management Inc., 712 F.3d 705, 719 
(2d Cir. 2013) (citation and internal quotation marks omitted). 

Breach of Contract 

Routh contends that he had an implied contract with the University, which the 
University breached by failing to give him notice of the charges against him as required 
by the University’s own policies. See, Docket No. [#38] at p. 3 (“Contrary to the 


''^The Court must accept the allegations contained in the complaint as true and draw all reasonable 
inferences in favor of the nonmoving party. Burnette v. Carothers, 192 F.3d 52, 56 (2d Cir.1999), cert. den. 
531 U.S. 1052, 121 S.Ct. 657 (2000). 
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defendant University’s argument, the Plaintiff has clearly set forth the terms of the 
contract and the specific breach by the University.”). 

A student may sue his college or university for breach of an implied contract in 
certain situations. 

Under New York law, an implied contract is formed when a university 
accepts a student for enrollment: if the student complies with the terms 
prescribed by the university and completes the required courses, the 
university must award him a degree. The terms of the implied contract 
are contained in the university's bulletins, circulars and regulations made 
available to the student. Implicit in the contract is the requirement that the 
institution act in good faith in its dealing with its students. At the same 
time, the student must fulfill his end of the bargain by satisfying the 
university's academic requirements and complying with its procedures. 

Papelino v. Albany College of Pharmacy of Union University, 633 F.3d 81, 93 (2d Cir. 
2011) (citations and internal quotation marks omitted). Significantly, though, “when a 
disciplinary dispute arises between the student and the institution, judicial review of the 
institution's actions is limited to whether the institution acted arbitrarily or whether it 
substantially complied with its own rules and regulations.” Jones v. Trustees of Union 
College, 92 A.D.3d 997, 998-999, 937 N.Y.S.2d 475, 477 (3d Dept. 2012). Accordingly, 
the issue as to this cause of action is whether Routh has plausibly pleaded that, with 
regard to the notice that the University gave him regarding his disciplinary charges, the 
University acted arbitrarily or failed to substantially comply with its own rules and 
regulations. 
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The proposed amended pleading [#34-2] does not specify a particular rule or 
procedure which the University supposedly violated in this regard.Such a failure has 
been held to warrant the dismissal of this type of contract claim. See, Jones v. Trustees 
of Union College, 92 A.D.Sd at 999, 937 N.Y.S.2d at 477 (“Supreme Court properly 
determined that plaintiff's failure to identify the specific terms of the implied contract that 
he claims were violated by the College—such as an internal rule, regulation or code—is 
fatal to his claim.”) (citation omitted). 

Even assuming arguendo that the proposed pleading identified a specific rule, 
the Court would nonetheless find that this claim lacked merit. In that regard, the Court 
has reviewed the Standards of Student Conduct, and finds that the following provisions 
are relevant: 

Any student charged with misconduct will be treated in accordance with 

the basic standards of fundamental fairness which include timely 

notification of charges, fair and impartial hearings, and the right of appeal. 

(Standards of Student Conduct at p. 6). 

*** 

Fundamental fairness for conduct hearings at the University consists of 
the following standards: 

1. All charges must be in writing and presented to the respondent and 
victim at the time of notification of the hearing. 

2. Charges shall be reasonably specific as to the nature, time, and place 
of the alleged infraction. 


^®See, Proposed Amended Complaint [#34-2] at nil 1-68. Neither does the original Complaint [#1]. 
Routh previously argued that the First Proposed Amended Complaint contained such allegations, see, Docket 
No. [#26] at pp. 21-22, but he withdrew that proposed pleading. 
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3. The respondent and victim shall be informed of his or her rights in his or 

her preliminary meeting with the judicial officer. 

*** 

5. The respondent and victim shall be afforded at least seven days’ notice 
of the hearing in writing. 

*** 

12. Relevant reports, documents and other evidence may be reviewed by 
the respondent and victim in the Office of the Dean of Students prior to 
the hearing. Copies of any such material may not, however, leave the 
office. 

(Standards of Student Conduct at p. 4.). 

In his appeal of Levy’s decision expelling him from the University, Routh alluded 

to the alleged lack of specificity for which he now sues, stating: 

Sarah Hulbert and I had a sexual relationship which spanned two years, 
and the allegations in the charge letter spanned an entire year, stating 
that on ‘repeated occasions beginning in September 2010 and continuing 
until the present time’ I undertook various actions. 

Docket No. [#26] at pp. 34-35. The reasonable inference to be drawn from this 
statement is that the charge did not specify exactly when the alleged misconduct took 
place. However, Hulbert’s complaint provided approximate dates on which Routh 
allegedly mistreated her. For example, Hulbert’s complaint indicated that while at the 
University, in “September, 2010,” Routh continued having anal sex with her after she 
told him to stop by using a pre-arranged “safety phrase,” and that in “November, 2010,” 
Routh raped her and forced a bubble wand into her anus. See also, Proposed 
Amended Complaint [#34-2] at ^ 39 (summarizing Hulbert’s specific allegations). Such 
allegations are “reasonably specific as to the nature, time, and place of the alleged 
infraction[s],” and therefore comply with the Standards of Student Conduct. This is 
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particularly so where, as here, Routh and Hulbert do not really dispute that most of the 
sexual activity actually occurred, but dispute only whether some of those acts were non- 
consensual. 

Nonetheless, Routh insists that the University admitted that it violated its own 
policy, based on Crummins’ statement that the University could “definitely improve” how 
it wrote its disciplinary charges. See, Proposed Amended Complaint [#34-2] at If 32. 
However, the Court disagrees. The pertinent policy required only that Routh receive 
“reasonably specific” notice of the charges against him. As already discussed, he 
received such notice. It is not reasonable to interpret Crummins’ statement that the 
University’s notices in general could be improved as an admission that the University 
violated its own policies in his case. Furthermore, Crummins’ statement referred only to 
the initial letter that Routh received from Levy. After that, Routh was permitted to 
review the entire case file including all of the evidence against him. He was also 
permitted to meet with Levy prior to the hearing and ask any questions that he had. 
Overall, the pleading and other documents which the Court is considering on this 
motion clearly indicate that Routh was given reasonably specific notice of the charges 
against him. 

To the extent that Routh is attempting to maintain that he did not receive 
sufficient notice of the grounds for the panel’s decision, the Court similarly finds that his 
argument lacks merit.At the outset, Routh has not indicated a particular policy or 
provision requiring the panel to provide him with any level of detail or explanation in its 


^''The proposed pleading does not specifically assert this claim. See, Proposed Amended Complaint 
[#34-2] at If If 1-68. 
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decision, nor does the Court find any in the Standards of Student Conduct. Moreover, 
in his appeal letters Routh stated his understanding of the grounds upon which the 
University had found that he violated Principles 5(a) and 12. Routh indicated that his 
understanding of the basis for the panel’s ruling was gained through the combined 
effects of the hearing, the decision letter, conversations with Levy and emails from 
Crummins. See, Docket No. [#26] at p. 35 (“I have made assumptions based on 
statements made to me by Dean Levy, the panel, and e-mails from Counsel 
Crummins.”). The University did not contradict Routh’s understanding on those points, 
and he subsequently declared that his description of the grounds for the ruling was 
“established between the parties.” Accordingly, Routh had “reasonably specific” notice 
of the grounds for the panel’s decision.^® 

In summary, the proposed pleading makes conclusory assertions that the 
University failed to give Routh proper notice. However, the actual factual allegations in 
the pleading contradict that claim. Accordingly, the Court finds that Routh’s cause of 
action for breach of contract fails to state a claim. 

Article 78 

The University maintains that this Court lacks subject-matter jurisdiction over 
Routh’s Article 78 claim. In support of its position, the University cites cases such as 


See, Schwarzmuellerv. State Univ. of New York at Potsdam, 105 A.D.Sd 1117, 1118-1119, 962 
N.Y.S.2d 752, 755 (3d Dept. 2013) (“[AJIthough petitioner was not served with the notice of charges at the 
time that he was removed from the campus, the Coordinator of Student Conduct and Community Standards 
promptiy contacted petitioner regarding the incident and served the charges iaterthe same morning. In iight 
of the timing of petitioner's reiease by the poiice and the exigent circumstances requiring immediate action 
to preserve campus safety, respondents substantiaiiy compiied with the ruie regarding service of the notice 
of the charges and the imposition of an interim suspension. Simiiariy, whiie petitioner argues that he was not 
informed of his right under the Code to discuss the circumstances underiying his interim suspension with the 
Vice President of Student Affairs, he was provided with an opportunity to discuss those circumstances with 
Morris on the day after the incident occurred.”) (citation omitted). 
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Lucchese v. Carboni, 22 F.Supp.2d 256, 258 (S.D.N.Y. 1998), McNamara v. Kaye, 360 
Fed.Appx. 177, 226 (2d Cir. 2009) and Nat’l Fuel Gas Supply Corp. v. Town of Wales, 
904 F.Supp.2d 324 (W.D.N.Y. 2012). Those cases, though, do not indicate that the 
Court lacks subject matter jurisdiction, but rather, they involve federal courts declining 
to exercise supplemental jurisdiction over Article 78 claims pursuant to 28 U.S.C. § 
1367(c). Moreover, the Second Circuit Court of Appeals has not indicated that district 
courts necessarily lack subject-matter jurisdiction over Article 78 claims. See, Carver v. 
Nassau County Interim Finance Authority, 730 F.3d 150, 2013 WL 5289050 at *4 (2d 
Cir. 2013) (Declining to decide whether Article 78 itself deprives federal courts of 
subject matter jurisdiction). Nevertheless, the Court agrees with the “essentially 
unanimous position of the New York district courts” that it is appropriate to decline 
supplemental jurisdiction over Article 78 claims in most cases. See, New York State 
Corectional Officers & Police Benev. Ass’n, Inc. v. New York, 911 F.Supp.2d 111, 131- 
133 (N.D.N.Y. 2012) (explaining reasons for declining to exercise jurisdiction) (citations 
omitted); see also. National Fuel Gas Supply Corp. v. Town of Wales, 904 F.Supp.2d at 
336 (“Section 1367 provides that a court ‘may decline to exercise supplemental 
jurisdiction’ if there are ‘compelling reasons for declining jurisdiction.’ The very nature of 
an Article 78 proceeding presents such compelling reasons.”) {quoting Morningside 
Supermarket Corp. v. New York State Dept, of Flealth, 432 F.Supp.2d 334, 347 
(S.D.N.Y. 2006)). Accordingly, the Court declines to exercise supplemental jurisdiction 
over this claim pursuant to 28 U.S.C. § 1367(c)(4), and dismisses the claim without 
prejudice. 


39 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


376 

2016 The National Center for Campus Public Safety. All rights reserved. 



The National Center for Campus Public Safety 


Title IX 

Routh next maintains that the University discriminated against him on the basis 
of his gender, in violation of Title IX. The general legal principles concerning such 
claims are clear: 

Title IX provides, in relevant part, that “[n]o person in the United States 
shall, on the basis of sex, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under any education 
program or activity receiving Federal financial assistance.” 20 U.S.C. § 

1681(a). Title IX is enforceable through an implied right of action. Franklin 
V. Gwinnett County Pub. Sch., 503 U.S. 60, 65, 112 S.Ct. 1028, 117 
L.Ed.2d 208 (1992); Cannon v. Univ. of Chicago, 441 U.S. 677, 99 S.Ct. 

1946, 60 L.Ed.2d 560 (1979). 

*** 

“To prove a prima facie case^® under Title IX, Plaintiff must simply show 
that he was excluded from participation, denied the benefits of, or 
subjected to discrimination in an educational program, that the program 
receives federal assistance, and that the exclusion was on the basis of his 
sex.” Bucklen v. Rensselaer Polytechnic Inst., 166 F.Supp.2d 721,726 
(N.D.N.Y.2001); see also Murray v. New York Univ. College of Dentistry, 

No. 93 Civ. 8771, 1994 U.S. Dist. LEXIS 13880, at *13, 1994 WL 533411 
(S.D.N.Y. Sept. 29, 1994). 

Vaughan v. Vermont Law School, Inc., No. 2;10-cv-276, 2011 WL 3421521 at *4 (D.Vt. 
Aug. 4, 2011), reconsideration denied, 2011 WL 4036629 (D.Vt. Sep. 12, 2011), 
affirmed, 489 Fed.Appx. 505 (2d Cir. Dec. 7, 2012) (unpublished). 

Here, the proposed amended pleading [#34-2] asserts that the University 
discriminated against Routh by refusing to allow him to file a “cross-complaint” against 
Hulbert, which resulted in him being “selectively prosecuted,” in effect. The proposed 


''^Obviously, a plaintiff is not required to plead a prima facie case to survive a motion to dismiss. 
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pleading indicates that such decision was discriminatory, because it prevented Hulbert 
from being disciplined for engaging “in the same violations” for which he was 
disciplined. Docket No. [#34-2] at ^ 93. The pleading further contends, “upon 
information and belief,” that the University has never previously brought disciplinary 
charges against a student for “consensual sexual conduct.”^^ 

However, as alluded to earlier, Routh’s mantra-like assertion that he was 
prevented from filing a “cross-complaint” against Hulbert does not plausibly support his 
contention that the University shielded Hulbert from disciplinary action based on her 
gender. Instead, the record indicates that the University informed Routh that he could 
file a complaint against Hulbert, though it would not be handled as part of the same 
proceeding initiated by her complaint. See, Docket No. [#9-10] at p. 2. There is no 
indication that Routh availed himself of that opportunity. Consequently, to the extent 
that the pleading implies that Routh was denied recourse against Hulbert, which it 
clearly does, it is contradicted by the actual record. Moreover, the fact that the 
University required any complaint by Routh to be handled in a separate proceeding is 
not evidence of discriminatory animus. In any event, Routh was permitted to introduce 
evidence at the hearing to rebut Hulbert’s accusations, and he did so. Consequently, 
he was not prejudiced in any way. 

The pleading does not allege that any similarly-situated female was permitted to 
file a cross-complaint at any time. The pleading also does not plausibly plead facts 

'’'’The pleading also alleges, as part of the Title IX claim, that there were procedural defects (lack of 
notice) in the disciplinary proceeding. See, Docket No. [#34-2] at nil 92-93. However, the Court has already 
addressed those same alleged procedural flaws. To the extent that Routh believes that the alleged lack of 
notice evinces an intent to discriminate against him based on gender, the Court disagrees, even assuming 
that he was denied adequate notice, which he was not. 
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suggesting that the University ever received a complaint against a female student 
comparable to that filed against Routh by Hulbert, and treated the female student more 
favorably. For all of these reasons, the proposed pleading fails to state an actionable 
claim under Title IX. 

Defamation 

With regard to claims for defamation, which includes libel and slander, “[t]o state 
a claim for defamation under New York Law, the plaintiff must allege (1) a false 
statement about the plaintiff; (2) published to a third party without authorization or 
privilege; (3) through fault amounting to at least negligence on part of the publisher; (4) 
that either constitutes defamation perse or caused ‘special damages.’” Gargiulo v. 
Forster & Garbus Esqs., 651 F.Supp.2d 188, 192 (S.D.N.Y. 2009) (citations omitted). 
The defamatory statements must be pleaded with some particularity. See, CPLR § 
3016(a) (“In an action for libel or slander, the particular words complained of shall be 
set forth in the complaint, but their application to the plaintiff may be stated generally.”). 
A statement falsely accusing someone of rape is defamation per se. See, TC v. Valley 
Cent. School Dist., Ill F.Supp.2d 577, 603 (S.D.N.Y. 2011) (‘“According to the 
Restatement of Torts, the crimes recognized within perse defamation are murder, 
burglary, larceny, arson, rape and kidnapping.’ Restatement (Second) of Torts § 571, 
cmt. g (1977); see also Liberman [v. Gelstein], 80 N.Y.2d [429,]435, 590 N.Y.S.2d 857 
[(1992)].”). 

Hulbert maintains that the defamation claim must be dismissed, since according 
to Routh, the University did not believe her accusations: 
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[The pleading] repeatedly allege[s] that [the University] did not believe that 
Routh had sexually assaulted Hulbert. Instead, [the University] allegedly 
expelled Routh because it disapproved of his consensual sexual activities 
with Hulbert. Routh’s own allegations establish that Hulbert’s allegedly 
false accusations of sexual assault did not injure him, which requires 
dismissal of his defamation claim. 

Hulbert’s Memo [#35] at p. 3 (emphasis in original). Hulbert therefore contends that 

Routh cannot have suffered any damages from her alleged defamatory statements. As 

support for the idea that the University did not believe her allegations of sexual assault, 

Hulbert cites the following paragraphs of Routh’s original complaint: 10, 23, 26, 28-33, 

61-62.^® However, those paragraphs refer to allegations concerning the University’s 

finding that Routh violated Principle 5(a), disorderly conduct. Other allegations in that 

pleading refer to Principle 12, “sexual misconduct or assault,” and indicate that the 

University found that Routh had sex with Hulbert in a situation in which she could not 

consent. Specifically, paragraph 26 of the original complaint states: 

At the conclusion of the disciplinary proceedings, Dylan Routh was found 
to have violated Principle of Student Conduct 12 based on muffling and/or 
gagging of Sarah Hulbert during their consensual sexual conduct, 
because that muffling and/or gagging rendered Sarah Hulbert 
momentarily unable to give consent. 

(emphasis added). The reasonable inference of that statement is that the University 
found that the sex acts while Hulbert was gagged were not truly consensual. The Court 
has reviewed the Proposed Amended Complaint [#34-2] and finds that it does not 
necessarily indicate that the University disbelieved Hulbert. If the University did not 


''^Hulbert also cites to the following paragraphs of the “First Amended Complaint,” apparently meaning 
docket no. [#18]: 16, 26, 28, 33, 36, 53, 73, 94, 98-105, and 107. However, as noted earlier, Routh has 
withdrawn docket no. [#18] and has replaced it with docket no. [#34-2]. 
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believe her accusations, as Hulbert suggests, it seems that it would not have found 
Routh guilty of violating Principle 12, and might only have found him guilty of violating 
Principle 5(a). To the extent that the proposed pleading [#34-2] alleges that Routh was 
expelled in part for violating Principle 12 based on Hulbert’s false accusations, it pleads 
that he suffered damages from the alleged defamation. Accordingly, Hulbert’s motion 
to dismiss the defamation claim based on Routh’s alleged failure to plead damages is 
denied. 

Alternatively, Hulbert maintains that the defamation claim against her is barred 
by the “common interest privilege.” The law concerning this privilege is well-settled in 
New York: 

Under the principle that the flow of information between persons sharing a 
common interest should not be impeded, a qualified “common interest” 
privilege arises when a person makes a good-faith, bona fide 
communication upon a subject in which he or she has an interest, or a 
legal, moral or societal interest to speak, and the communication is made 
to a person with a corresponding interest. Qualified privilege has been 
applied to statements among employees of an organization in furtherance 
of the common interest of their employer. 

In order to overcome the qualified privilege, a plaintiff must demonstrate 
by tender of proof in evidentiary form that a defendant acted with malice. 

To demonstrate what has become known as constitutional malice, [a] 
plaintiff must show that [the defendant] acted with knowledge that her 
statements were false or with reckless disregard of whether they were 
false, i.e., that the statements were made with a high degree of 
awareness of their probable falsity or that [the defendant] entertained 
serious doubts as to their truth. Common-law malice, which will also 
defeat a qualified privilege, requires proof that the speaker was motivated 
solely by spite or ill will. 
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Sanderson v. Bellevue Maternity Hasp. Inc., 259 A.D.2d 888, 889-890, 686 N.Y.S.2d 
535, 537 (3d Dept. 1999) (citations and internal quotation marks omitted). 

The common interest privilege is an affirmative defense.” See, Demas v. 

Levitsky, 291 A.D.2d 653, 661, 738 N.Y.S.2d 402, 410 (3d Dept. 2002) (“Because the 
‘common interest’ privilege constitutes an affirmative defense ... it does not lend itself 
to a preanswer motion to dismiss pursuant to CPLR 3211(a).”), leave to appeal 
dismissed, 98 N.Y.2d 728, 749 N.Y.S.2d 477 (2002) (table). “[When] affirmative 
defense[s]. . . require[ ] consideration of facts outside of the complaint [they are] 
inappropriate to resolve on a motion to dismiss. Affirmative defenses may be 
adjudicated at this stage in the litigation, however, where the facts necessary to 
establish the defense are evident on the face of the complaint.” Kelly-Brown v. Winfrey, 
717 F.3d 295, 308 (2d Cir. 2013). 

In the instant case, the face of the complaint does not indicate that Hulbert is 
entitled to the common interest privilege. To the contrary, the pleading contends that 
Hulbert made false accusations against Routh, with knowledge of their falsity, because 
she was angry at him for ending their relationship three days earlier. The establishment 
of such facts would defeat the common interest privilege.^® Accordingly, Hulbert’s 
motion to dismiss the defamation claim based on the common interest privilege is also 
denied. 


''^Hulbert argues that Routh cannot establish “malice” since there “was clearly some factual basis” to 
her complaints against him. See Docket No. [#35] at p. 7 (emphasis in original) {citing Campaneiia v. County 
of Monroe, 853 F.Supp.2d 364, 372-373 (W.D.N.Y. 2012) {“Campaneiia”). However, Campaneiia is factually 
inapposite. Moreover, Routh is not alleging that aii of Hulbert’s statements about their sexual relationship 
were defamatory, but rather, he is complaining specifically about her statements alleging that he had sex with 
her against her will on several occasions. Routh does not admit that there is any factual basis to those 
allegations. 
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Intentional Infliction of Emotional Distress 

The law in New York State concerning claims for NED is well-settled: “[l]n a 
cause of action for intentional infliction of emotional distress, a plaintiff must plead and 
prove four elements: (1) extreme and outrageous conduct; (2) the intentional or 
reckless nature of such conduct; (3) a causal relationship between the conduct and the 
resulting injury; and (4) severe emotional distress.” Mitchell v. Giambruno, 35 A.D.3d 
1040, 1041, 826 N.Y.S.2d 788, 789 (3'"' Dept. 2006) (citations omitted). Defamatory 
statements are generally not sufficiently extreme and outrageous to support an NED 
claim. In James v. DeGrandis, 138 F.Supp.2d 402 (W.D.N.Y. 2001), the defendants 
widely disseminated false statements about a college soccer coach, accusing him of 
having improper sexual relationships with students, in order to have him fired from his 
coaching position, and to prevent him from being hired elsewhere. The court dismissed 
the NED claim, stating that, “[ejven a false charge of sexual harassment does not rise to 
the level of outrage required to recover on an intentional infliction of emotional distress 
claim under New York law.” Id., 138 F.Supp.2d at 421 (citation omitted). Similarly, false 
accusations of criminal conduct generally do not rise to the level of extreme and 
outrageous conduct that is necessary to support an NED claim. In La Duke v. Lyons, 
250 A.D.2d 969, 673 N.Y.S.2d 240 (3d Dept. 1998), the plaintiff nurse was terminated 
from her employment at a hospital, after being accused by co-workers of euthanizing a 
patient. The Appellate Division, Third Department, affirmed the dismissal of an NED 
cause of action, stating: “[Ejven assuming the truth of the allegation that the employees 
intentionally relayed false information to the hospital, the conduct was not sufficiently 
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outrageous to state a cause of action for intentional infliction of emotional distress.” Id., 
250 A.D.2d at 973, 673 N.Y.S.2d at 244 (citation omitted); Rivers v. Towers, Perrin, 
Forster & Crosby, Inc., Civil Action No. CV-07-5441 (DGT)(RML), 2009 WL 817852 at 
*8 (E.D.N.Y. Mar. 27, 2009) (Employer falsely informing police that Plaintiff had stolen 
laptop computers was not sufficiently outrageous to support an NED claim). 

In the case at bar, Hulbert accused Routh of committing a number of acts of 
sexual abuse and violence against her, in the context of an ongoing sexual relationship 
in which many sexual acts, including some involving violence, were admittedly 
consensual at various times. Routh admits that much of the complained-of conduct 
actually occurred, though he maintains that all of it was consensual, while Hulbert 
maintains that some of it was not. Routh further admits that some of the sexual activity 
took place while Hulbert was “gagged/muffled,” which would have temporarily prevented 
her from objecting to specific acts while they were occurring. Even assuming, as Routh 
maintains, that Hulbert’s accusations concerning specific incidents of violence and non- 
consensual sex are false, and that she made them solely because she was angry at 
him for ending their relationship, the Court finds under the circumstances that such 
false accusations are insufficiently extreme and outrageous to establish an NED claim 
under New York law. Accordingly, Routh’s NED claim against Hulbert is dismissed.^” 


^“Although Routh has withdrawn his MED ciaim against the University, the Court observes that such 
ciaim wouid iack merit in any event. See, Fellheimerv. Middlebury College, 869 F.Supp. 238,247 (D.Vt. 1994) 
(“A coiiege’s decision, when confronted with a femaie student’s accusation of rape, to confront the maie 
student with the charges, hoid a hearing, and support the findings of the initiai tribunai on appeai, even where 
various procedurai errors are aiieged, cannot form the basis of an MED ciaim.”); Fraad-Wolff v. Vassar 
College, 932 F.Supp. 88, 93-94 (S.D.N.Y. 1996) (Coiiege’s handiing of investigation and hearing of sexuai 
harassment charges against student did not support an MED ciaim.) 
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Hulbert’s Rule 11 Motions 

Hulbert has filed two motions [#15][#23] for sanctions under Rule 11(c)(2) and 28 
U.S.C. § 1927. The first motion [#15] is against Manes, who is no longer a party to this 
action, seeks sanctions and attorney’s fees. This motion seeks to sanction Manes for 
asserting two frivolous claims - the claim that Routh and Hulbert entered into a contract 
for sexual relations, and the claim by Manes for NIED. The motion also seeks to 
sanction Manes on the grounds that she brought the action for an improper purpose, 
which was to harass Hulbert by including “lurid” allegations about her in the complaint. 
The second motion [#23] seeks sanctions against Manes and Routh based on their 
threat to include additional sexual details in an amended pleading if Defendants did not 
agree to mediation, and on the eventual inclusion of such details in the proposed 
amended pleading [#18]. Notably, that proposed pleading omitted the claims which 
Hulbert’s first motion for sanctions [#15] had indicated were frivolous. 

As mentioned above, there is merit to Hulbert’s contention that Routh and Manes 
were disingenuous in indicating that they included additional sexual details in response 
to Defendants’ contentions that the Complaint lacked detail. As already discussed, 
neither defendant had indicated that the pleading was deficient due to a lack of detail 
concerning the alleged sexual activity. Therefore, there was no need for Routh and 
Manes to include such detail. On the other hand, the very nature of this action 
regrettably requires some discussion of Routh and Hulbert’s sexual activity. Moreover, 
some of the most strenuously objected-to detail, such as some of that found in ^ 18 of 
the Complaint [#1], was arguably relevant to understanding why and when Routh 
allegedly terminated his relationship with Hulbert, in connection with his claim of 
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retaliation. Additionally, while Hulbert maintains that Routh and Mane’s claims are 
frivolous and are being asserted only to harass her, the Court has found that Routh’s 
defamation claim may proceed. 

Considering all of these factors, the Court “cannot say that [Manes and Routh’s] 
conduct meets the stringent requirements set forth in the case law for the imposition of 
sanctions.” Wright v. Brae Burn Country Club, Inc., No. 08 Civ. 3172(DC), 2009 WL 
725012 at *6 (S.D.N.Y. Mar. 20, 2009) (denying motion for sanctions where plaintiff 
asserted baseless claims and sent inappropriate communications to opposing counsel; 
collecting Second Circuit Court of Appeals cases illustrating the difficulty in meeting the 
“objective unreasonableness” standard required for the imposition of Rule 11 
sanctions); see also, Revson v. Cinque & Cinque, P.C., 221 F.3d 71,79 (2d Cir. 2000) 
(To impose sanctions under 28 U.S.C. § 1927, “the trial court must find clear evidence 
that (1) the offending party's claims were entirely meritless and (2) the party acted for 
improper purposes.”) (citation omitted). Consequently, Hulbert’s applications for 
sanctions [#15][#23] are denied. 

Motion to Seal 

Hulbert has also filed a motion [#12] to seal the complaint in this action, 
“pursuant to Local Rule of Civil Procedure 5.3(b).” Specifically referring to paragraph 
18 of the original Complaint [#1], which refers to sexual activity involving “needles and 
knives,” Hulbert stated that Plaintiffs had made “lurid allegations about [her], apparently 
for the sole purpose of humiliating her. The allegations have no bearing on the merits 
and the Court should exercise its discretion and place them under seal to protect 
Hulbert from plaintiffs’ harassment.” Docket No. [#12-1] at p. 3. Hulbert later made 
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similar complaints regarding Routh and Manes’ First Proposed Amended Complaint 
[#18], which contained additional graphic sexual details. See, Docket No. [#21] at ^ 8. 
Specifically, the Proposed Amended Complaint [#18] repeated the allegations 
contained in paragraph 18 of the Original Complaint [#1], and quoted an alleged text 
message in which Hulbert described certain specific sexual activities that she wanted to 
try with Routh, one of which involved her being on the floor, handcuffed and blindfolded. 
Hulbert reiterated her belief that Routh had included such details “solely to harass 
[her].” Docket No. [#21] at H 20. 

The applicable principles concerning the sealing of judicial documents are well 
settled: 

The common law right of public access to judicial documents is firmly 

rooted in our nation’s history . . . [and] is based on the need for federal 

courts, although independent — indeed, particularly because they are 

independent—to have a measure of accountability and for the public to 

have confidence in the administration of justice. 

*** 

In order to be designated a judicial document, the item filed must be 
relevant to the performance of the judicial function and useful in the 
judicial process. 

*** 

Once the court has determined that the documents are judicial documents 
and that therefore a common law presumption of access attaches, it must 
determine the weight of that presumption. The weight to be given the 
presumption of access must be governed by the role of the material at 
issue in the exercise of Article III judicial power and the resultant value of 
such information to those monitoring the federal courts. 

Finally, after determining the weight of the presumption of access, the 
court must balance competing considerations against it. Such 
countervailing factors include but are not limited to the danger of impairing 
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law enforcement or judicial efficiency and the privacy interests of those 
resisting disclosure. 

In addition to the common law right of access, it is well established that 
the public and the press have a qualified First Amendment right to attend 
judicial proceedings and to access certain judicial documents. We have 
articulated two different approaches for determining whether the public 
and the press should receive First Amendment protection in their attempts 
to access certain judicial documents. The so-called “experience and 
logic” approach requires the court to consider both whether the 
documents have historically been open to the press and general public 
and whether public access plays a significant positive role in the 
functioning of the particular process in question. The courts that have 
undertaken this type of inquiry have generally invoked the common law 
right of access to judicial documents in support of finding a history of 
openness. The second approach considers the extent to which the 
judicial documents are derived from or are a necessary corollary of the 
capacity to attend the relevant proceedings. 

A court's conclusion that a qualified First Amendment right of access to 
certain judicial documents exists does not end the inquiry. Documents 
may be sealed if specific, on the record findings are made demonstrating 
that closure is essential to preserve higher values and is narrowly tailored 
to serve that interest. Broad and general findings by the trial court, 
however, are not sufficient to justify closure. 

Lugosch V. Pyramid Co. of Onondaga, 435 F.3d 110, 119 (2d Cir. 2006) (citations, 
footnotes and internal quotation marks omitted). 

Having considered the factors set forth above, the Court finds that Hulbert’s 
request to seal must be denied. In that regard, the Court determines that Hulbert has 
not made the difficult showing that would entitle her to the relief she seeks. Moreover, 
although the information that is the subject of the application is embarrassing, it is 
arguably relevant to Routh’s contention that his and Hulbert’s sexual activity, some of 
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which was seemingly abusive and potentially harmful, was consensual. The application 
to seal [#12] is denied. 

CONCLUSION 

The applications are granted in part and denied in part as follows: Routh’s 
motion to amend [#19] is denied as withdrawn; Routh’s motion to amend [#34] is 
granted as to his defamation claim against Hulbert, but is otherwise denied as futile; the 
University’s motion to dismiss [#9] is granted in its entirety, and the University is 
dismissed from the action; Hulbert’s motion to dismiss [#12] is denied as to the 
defamation claim against her, but is otherwise granted; Hulbert’s motions for sanctions 
[#15] [#23] are denied; and Hulbert’s motion to seal [#12] is denied. The sole remaining 
claim is Routh’s defamation claim against Hulbert. All other claims are dismissed with 
prejudice, except the Article 78 claim which is dismissed without prejudice pursuant to 
28 U.S.C. § 1367(c)(4). By separate order the Court will refer this action to a United 
States Magistrate Judge for the handling of discovery and other pretrial matters. 

SO ORDERED. 


Dated: November 5, 2013 

Rochester, New York 


Is/ Charles J. Siragusa 

CHARLES J. SIRAGUSA 
United States District Judge 
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BENNING V. CORPORATION OF MARLBORO COLLEGE, NOT REPORTED IN F. SUPP. 2D 
(D. VT. 08/05/2014) WL 3844217 


UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OF VERMONT 


LUKE BENNING, 


Plaintiff, 


V. 


CORPORATION OF MARLBORO COLLEGE 

Defendant. 


Case No. 2:14-cv-71 


OPINION AND ORDER 

Plaintiff Luke Benning brings suit against Marlboro College 
following his suspension in December 2013, alleging breach of 
contract, breach of the covenant of good faith and fair dealing, 
and defamation. Compl., ECF No. 1. Benning seeks an injunction 
ordering Marlboro to reinstate him as a student in good standing 
and to prevent Marlboro from representing that Benning engaged 
in wrongdoing that led to his suspension. Id., p. 10. Benning 
also seeks damages in excess of $75,000, with the exact amount 
to be determined at trial. Id. 

Before the Court is Marlboro's motion to dismiss and two 
discovery-related motions. For the reasons stated below, the 
Court denies in part and grants in part Marlboro's motion to 
dismiss, ECF No. 7. The Court denies Marlboro's motion to 
dismiss for lack of subject matter jurisdiction under Rule 
12(b)(1) because the Court has diversity jurisdiction to hear 
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the case under 28 U.S.C. § 1332, but grants Marlboro's motion to 
dismiss Count III for failure to state a claim for defamation 
under Rule 12(b)(6). The Court denies Denning's motion to 
expedite discovery, ECF No. 17. The Court denies Marlboro's 
motion for a protective order to prevent Denning from deposing 
certain Marlboro employees, ECF No. 10. 

DACKGROUND^ 

Plaintiff Luke Denning was a student in good standing at 
Marlboro College during the 2011-2012 academic year. Compl. 11 1. 
At the time, he was dating another student at the College, 
[hereinafter referred to as "Complainant"], t 11. In the summer 
of 2012 he visited Complainant's home in Massachusetts, where 
she introduced him to her family as her "boyfriend" and, to his 
discomfort, encouraged him to "perform sexual acts on her." 111 
11-13. The two eventually "engaged in consensual physical 
intimacy" on August 28, 2012, after they returned to Marlboro. 11 
16. In the following days, the couple discussed the encounter 
over Facebook messenger and then "engaged in consensual physical 
intimacy" again, ft 17-19. The relationship deteriorated after 
this second encounter, ft 20-21. 

In the fall of 2012, Denning began spending time with 
another female student, a friend of the Complainant, initially 

^ Banning alleges the following facts in the Complaint. At the pleading 
stage in response to a motion to dismiss, these facts are assumed to 
be true. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 
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as friends and then as romantic partners, t 22. The Complainant 
reacted to Benning's new relationship by publishing disparaging 
comments about him on social media websites and by filing two 
complaints with Marlboro that alleged that Banning had sexually 
assaulted her. t 23. At the end of the 2013 spring semester, 
Marlboro closed the first complaint and deemed the second 
unworthy of further action, t 24. 

In the fall of 2013, Complainant resumed a formal complaint 
against Banning, t 26. Marlboro officials investigated the 
woman's allegations and Banning cooperated with the 
investigation by providing relevant electronic message history, 
t 27. Marlboro convened a hearing with the Sexual Misconduct 
Panel ("Panel") to review the findings, t 28. Banning received a 
letter expelling him from Marlboro on November 1, 2013. The 
letter stated that the Panel had found that Banning engaged in 
sexual relations without obtaining effective consent; 
retaliated, presumably against the Complainant; and had shown a 
pattern of sexual misconduct, t 30. 

Banning appealed the Panel's decision to the Dean's 
Advisory Committee, t 31. The Committee found three "serious 
material errors" in the Panel's proceedings, and reduced 
Benning's punishment to a three-semester suspension, ft 33-34. 
Despite these material errors, the Committee nonetheless upheld 
the Panel's first two findings (lack of consent and 

3 


TRAUMA-INFORMED SEXUAL ASSAULT INVESTIGATION AND ADJUDICATION INSTITUTE 


392 

2016 The National Center for Campus Public Safety. All rights reserved. 



The National Center for Campus Public Safety 


retaliation), t 34. The Committee informed Benning that after 
three semesters, Marlboro would allow him to apply to re-enroll 
through the Deans of Faculty and Students, but that re¬ 
enrollment would be contingent on his completion of sexual 
respect training and counseling, t 35. 

Following the Committee's decision, Benning filed this 
lawsuit against Marlboro College on April 15, 2014. In the 
Complaint, he alleges that he has suffered irreparable 
reputational harm, severe emotional distress, economic injuries, 
and loss of educational opportunities, and claims that Marlboro 
overlooked irrefutable exculpatory evidence in rendering its 
decision. 11 41. As relief, he seeks monetary damages in excess 
of $75,000 and an injunction requiring Marlboro to reinstate him 
as a student in good standing and preventing Marlboro from 
representing to students or the public that he engaged in 
wrongdoing that resulted in his dismissal. Marlboro has now 
moved to dismiss the Complaint. According to the parties at the 
motions hearing, discovery has not moved forward pending the 
release of this opinion. 

DISCUSSION 

There are three motions presently before the Court. First, 
Benning moves to expedite discovery. Second, Marlboro moves to 
dismiss the Complaint for lack of subject-matter jurisdiction 
under 12(b)(1) or, alternatively, to dismiss Count III of the 
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Complaint for failure to state a claim upon which relief can be 
granted under 12(b)(6). Third, Marlboro moves for a protective 
order to shield its employees from being deposed. 

I. Motion for Expedited Discovery 

On April 30, 2014, Henning moved to expedite discovery in 
order to depose witnesses before the end of the academic term on 
May 13, 2014. The Court denied the motion on May 8, 2014 because 
Henning failed to show that the witnesses would be unavailable 
after May 13, 2014. Order, ECF No. 12. On the same day. May 8, 
2014, Henning again filed a motion for expedited discovery. 
Presumably Henning filed the second motion before seeing the 
Court's order. Regardless, the Motion is now moot because the 
term in question has passed. The Motion is therefore denied. 

II. Motion to Dismiss 

Marlboro moves to dismiss the entire Complaint for lack of 
subject-matter jurisdiction pursuant to Federal Rule of Civil 
Procedure 12(b)(1). In the alternative, Marlboro moves to 
dismiss Count III for failure to state a claim for defamation 
pursuant to Rule 12(b)(6). 

a. Motion to Dismiss under Rule 12(b) (1) 

This case is in federal court on diversity grounds. Under 
28 U.S.C. § 1332, federal courts have jurisdiction where the 
parties are completely diverse and the amount in controversy 
exceeds $75,000. 28 U.S.C. § 1332(a)(1). Here, there is no 
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dispute that there is complete diversity between the parties. 
Marlboro argues that the Court lacks jurisdiction because the 
amount in controversy does not meet the required statutory 
minimum, $75,000. Def.'s Mot. Dismiss, 1. 

In determining the amount in controversy, the Court 
includes all claims brought against a single defendant. Hall v. 
EarthLink Network, Inc., 396 F.3d 500, 507 (2d Cir. 2005).^ The 
Court must dismiss a suit if it is clear to a legal certainty 
that the plaintiff will not recover more than the statutory 
minimum. St. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 
283, 289 (1938). Any uncertainty should be "resolved in favor of 
the plaintiff's pleadings." Tongkook America, Inc. v. Shipton 
Sportswear Co., 14 F.3d 781, 785 (2d Cir. 1994). 

Banning seeks damages for breach of contract, breach of the 
covenant of good faith and fair dealing, and defamation. When 
all of these claims are considered. Banning properly alleges 
that damages will exceed $75,000. 

Banning first seeks contract damages for Marlboro's 
"fail[ure] to comply with its policies governing student 

^ Regardless of its outcome. Defendant's 12(b)(6) motion to dismiss 
Count III does not affect the amount in controversy determination 
because the amount in controversy depends on the amount claimed in 
good faith in the complaint. See Wolde-Meskel v. Vocational 
Instruction Project Cmty Serv's, Inc., 166 F.3d 59, 63 (2d Cir. 1999) 
("a valid defense offered by the defendant or summary judgment on one 
of the complaints doesn't lead to dismissal of the whole case because 
it falls short of the amount in controversy"); see also Horton v. 
Liberty Mutual Ins. Co., 367 U.S. 348, 353 (1961) ("amount in 
controversy is [to be determined] from the complaint itself"). 
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discipline in the event of sexual misconduct." Compl. ft 47, 52. 
The "relationship between a student and a college is contractual 
in nature." Knelman v. Middlebury Coll., 898 F. Supp. 2d 697, 

708 (D.Vt. 2012) aff'd, 2014 WL 2808091 (2d Cir. 2014); see also 
Fellheimer v. Middlebury College, 869 F.Supp. 238, 243 (D.Vt. 
1994) (finding College "contractually bound to provide students 
with the procedural safeguards it has promised"). Contract 
damages restore the plaintiff to the "economic position he would 
have been in had the defendant fulfilled his contract." Adams v. 
Lindblad Travel, 730 F.2d 89, 92 (2d Cir. 1984). Contract 
damages measure lost value due to defendant's breach, plus 
incidental or consequential losses caused by the breach, less 
any costs the plaintiff avoided by not performing. Rest. 

(Second) of Contracts § 347. 

Damages for Marlboro's alleged breach of contract should 
therefore measure the cost to Benning of Marlboro's disciplinary 
decision.^ Benning's costs include lost earnings as a result of 
the delay in graduation, expenses incurred during the 


^ Benning claims that the price of Marlboro's tuition reflects the 
value of the education he expected to receive, and thus the cost of 
Marlboro's breach. Pi.'s Resp. to Def.'s Mot. Dismiss ("Pi. Resp."), 
ECF No. 15, t 2. Marlboro responds that damages will not exceed 
$75,000 because Benning has not yet paid tuition for the semesters of 
his suspension. 

The Court finds neither argument persuasive. If Benning does not 
return to Marlboro, he loses $72,585 in educational value, but he also 
avoids the cost of tuition by not performing. Because Benning has not 
yet paid tuition, damages for a breach of contract should not depend 
on the cost of tuition, but rather on the cost of delaying graduation. 
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suspension, and the reputational and emotional cost of the 
suspension. See Rest. (Second) of Contracts § 344(1) (a) (damages 
"put [injured party] in as good a position as he would have been 
in had the contract been performed"). Benning will likely 
introduce an expert witness to testify that Benning would have a 
greater earning potential with a timely college degree; over 
time, damages for delayed graduation alone may amount to well 
over $75,000. 

In addition to contract damages, Benning also seeks damages 
for defamation. Compl. 11 59. Damages for defamation in diversity 
actions depend on the laws of the forum state. Imhrogno v. 
Chamberlin, 89 F.3d 87, 89 (2d Cir. 1996). In Vermont, damages 
for defamation have ranged from $40,000, Lent v. Huntoon, 470 
A.2d 1162 (Vt. 1983) (employer wrote defamatory letter about 
employee on company letterhead), to $350,000, Cooper v. Myer, 

944 A.2d 915, 919 (Vt. 2007) (employee told third parties that 
general manager was a thief and embezzler). Because the charges 
of sexual assault underlying Benning's defamation claim are very 
serious, it is plausible that he could recover more than $75,000 
in damages on this claim. 

When both the contract claim and defamation claim are 
considered, it is not clear "to a legal certainty" that he will 
not recover more than the statutory minimum. St. Paul Mercury 
Indem. Co. 303 U.S. at 289. Therefore, the Court accepts 
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Benning's good faith claim that compensatory and punitive 
damages will exceed $75,000, particularly given that any 
uncertainty must be resolved in favor of the complaint. Because 
there is complete diversity in this case and the amount in 
controversy exceeds $75,000, the Court has subject matter 
jurisdiction under 28 U.S.C. § 1332. The Court therefore denies 
the 12(b)(1) Motion to Dismiss for Lack of Subject Matter 
Jurisdiction. 

b. Motion to Dismiss Count III under Rule 12(b) (6) 
Marlboro also moves under Rule 12(b)(6) to dismiss Count 
III for failure to state a claim for defamation. In diversity 
suits, the Court applies federal law to rules concerning the 
"practice and procedure of district courts," but applies the 
Vermont law to substantive issues. Hanna v. Plumer, 380 U.S. 
460, 464 (1965); Erie R. Co. v. Tompkins, 304 U.S. 64, 78 
(1938). Therefore, the Court evaluates the Complaint under the 
pleading standard set forth in the Federal Rules of Civil 
Procedure and considers the elements of defamation according to 
Vermont state law. 

i. 12(b) (6) Standard of Review 
Under Federal Rule of Civil Procedure 12(b)(6), the court 
must dismiss a claim that fails to include "sufficient factual 
matter, accepted as true, to 'state a claim to relief that is 
plausible on its face.'" Iqbal, 556 U.S. at 678 (2009) (quoting 
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Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). At the 
pleading stage, the Court accepts all factual allegations as 
true. Twombly, 550 U.S. at 555. 

Defamation claims are evaluated under Rule 8(a), which 
requires that the plaintiff make a "short and plain statement of 
the claim showing that the pleader is entitled to relief." Fed. 
R. Civ. P. 8(a); Pasqualini v. MortgagelT, Inc., 498 F. Supp. 2d 
659, 671-72 (S.D.N.Y. 2007) (defamation claims are not evaluated 
under heightened pleading standard of Rule 9(b)). Rule 8 "calls 
for enough facts to raise a reasonable expectation that 
discovery will reveal evidence of illegal[ity]." Twombly, 550 
U.S. at 556. The complaint "need not specifically plead the 
alleged defamatory words" but must provide the opposing party 
with "sufficient notice of the communications complained of to 
enable him to defend himself." East Amherst Plumbing, Inc. v. 
Thompson Slip Copy, 2013 WL 5442263 *9 (W.D.N.Y. Sept. 27, 2013) 
(internal citations omitted) (dismissing complaint that failed 
to identify content, publication, and lack of privilege). 
ii. Defamation Claim 

In Vermont, the required elements of a defamation claim 
are: "(1) a false and defamatory statement concerning another, 
(2) some negligence, or greater fault, in publishing the 
statement, (3) publication to a third person, (4) lack of 
privilege in the publication, and (5) some actual harm so as to 
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warrant compensatory damages." Crump, 576 A.2d at 446 (Vt. 1990) 
(internal citations omitted). The principal allegation 
underlying Benning's defamation claim is that he "experienced 
hostile encounters" with students and staff whose only sources 
of information were Marlboro employees with "first-hand 
knowledge of the proceedings." t 56. From this Benning infers 
that Marlboro employees must have made false and defamatory 
statements to students and staff, t 41. However, Benning fails 
to allege any specific facts that would identify a particular 
defamatory statement, its speaker, its audience, or when it was 
said. Because the Complaint does not allege a particular 
statement, it necessarily fails to allege that a statement was 
negligent, published, or unprivileged. As a result. Count III 
cannot withstand Marlboro's 12(b)(6) Motion to Dismiss. 

A statement is defamatory if it lowers the subject in "the 
estimation of the community." Marcoux-Norton v. Kmart Corp., 907 
F.Supp. 766, 778 (D.Vt. 1993). Benning's Complaint alleges that 
Marlboro employees made statements "that [Benning] did sexually 
assault a female student," and Benning maintains that he did not 
sexually assault a female student. Compl., t 55. Accepting that 
anyone made a defamatory statement from these allegations would 
be mere speculation, since Benning provides no details to 
establish the context of the statement. 
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Benning also fails to indicate how any alleged statement, 
if made, was negligent. A person acts negligently in publishing 
a defamatory statement by failing perform a "check or lack of 
check as to [the statement's] accuracy." Marcoux-Norton, 907 
F.Supp. at 779 (quoting Restatement (Second) of Torts § 580B 
comment h). Benning alleges that Marlboro employees spoke "with 
reckless disregard for [the statements'] truth." Compl. t 57. As 
Benning fails to identify any specific statement, his allegation 
of recklessness is conclusory. 

The Complaint also fails to allege publication. Publication 
requires speaking or writing to a third party. See Knelman, 898 
F.Supp.2d at 723.^ Benning's Complaint infers that members of the 
Panel or Committee must have made statements to third parties, 
but fails to identify those people. Cf. Pasqualini, 4 98 
F.Supp.2d at 664 (Plaintiff properly alleged defamation by 
identifying that defendant "circulated an e-mail regarding 
plaintiff's termination" that described "plaintiff as disloyal 
and incompetent" and was "distributed to numerous individuals," 
including a named prospective employer.). 


* Although Denning's Complaint claims that Marlboro's decision will 
"necessarily be republished" if Benning applies to another college, t 
60, self-publication does not satisfy publication. See Knelman, 898 F. 
Supp. 2d 697, 724 (D.Vt. 2012) ("the requirement of publication is 
generally not met when a defendant publishes a statement directly to a 
plaintiff, even if the plaintiff then publishes the statement to a 
third party."); see also De Leon v. St. Joseph Hosp., Inc. 871 F.2d 
1229, 1237 (4^*' Cir. 1989) ("the theory of self-publication has not 
gained widespread acceptance" in defamation cases.). 
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Finally, because Benning fails to identify any specific 
defamatory statement, it is impossible to determine whether 
members of the community were privileged to know the content of 
the unidentified statement. See Knelman, 898 F. Supp. 2d at 725 
(quoting Restatement (Second) of Torts § 596)(privilege 
established if speaker "reasonably . . . believe[d] that there 
[was] information that another sharing [a] common interest [was] 
entitled to know."). 

Because of these deficiencies, the Complaint does not 
allege sufficient facts to provide Marlboro notice to prepare a 
defense on the defamation claim. Count III thus fails to meet 
the pleading requirements of Rule 8(a) and is dismissed without 
prejudice. If Benning uncovers evidence of defamation during 
discovery, he may move to amend the Complaint to re-allege 
defamation. 

III. Motion for a Protective Order 

Marlboro also moves for a protective order to prevent 
Benning from deposing Marlboro employees under the deliberative 
process privilege. Def.'s Mot. Protective Order t 5. The 
deliberative process privilege is an exception to the 
"fundamental principle that 'the public . . . has a right to 
every man's evidence." Univ. of Penn. v. E.E.O.C., 493 U.S. 182, 
189 (1990) (quoting Trammel v. United States, 445 U.S. 40, 50 
(1980)). The privilege exempts from the Freedom of Information 
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Act "inter-agency or intra-agency memorandums or letters which 
would not be available by law to a party other than an agency in 
litigation with the agency." 5 U.S.C.A. § 552(b)(5). The 
exemption applies to government-produced, "predecisional," 
"deliberative" content. Hopkins v. H.U.D., 929 F.2d 81, 84 (2d 
Cir. 1991); see also N.L.R.B. v. Sears, Roebuck & Co., 421 U.S. 
132, 150 (1975) (covering materials that are "part of a process 
by which governmental decisions and policies are formulated."). 

Marlboro argues that the deliberative process privilege 
should shield members of the Panel and Committee from deposition 
because the Panel and Committee are analogous to government 
entities. Def.'s Mot. Protective Order, 11 5. Marlboro further 
suggests that deposing Panel and Committee members would chill 
the "type of robust debate necessary" to make fair decisions. 

Id. at t 6 

However, the deliberative process privilege does not apply 
to Marlboro College because the College is not a government 
entity. See New York City Managerial Employee Ass'n v. Dinkins, 
807 F. Supp. 955, 957 (S.D.N.Y. 1992) ("The purpose of the 
privilege is to ensure that the quality of government decisions 
is not compromised by subjecting all government discussion to 
public scrutiny"); see also Hopkins, 929 F.2d at 84 
(deliberative process privilege sometimes known as "executive 
privilege."). In fact, the Supreme Court refused to apply the 
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deliberative process privilege to another private college, the 
University of Pennsylvania, when the University moved to shield 
peer review files from the Equal Employment Opportunity 
Commission. Univ. of Penn. v. E.E.O.C., 493 U.S. 182 (1990). The 
Court warned that extending the privilege to private entities 
would "embark the judiciary on a long and difficult journey to . 
. . an uncertain destination," id. at 588, and wrote, "indeed, 
if there is a 'smoking gun' to be found that demonstrates 
discrimination in tenure decisions, it is likely to be tucked 
away in peer review files," id. at 193. Although Marlboro's 
motion highlights similarities between the Panel, the Committee, 
and the government, the motion cites only cases where the 
privilege applied to executive agencies. See, e.g., Hopkins, 929 
F.2d 81 (applying privilege to Department of Housing and Urban 
Development); Ad Hoc Metals Coalition v. Whitman, 221 F. Supp. 

2d 134 (D.D.C. 2002) (Environmental Protection Agency). 

Applying the deliberative process privilege to a faculty 
deliberation at Marlboro College would significantly expand the 
privilege's scope. Moreover, if there is a "smoking gun," a 
reason that the Panel or Committee overlooked exculpatory 
evidence, Benning would discover that information by deposing 
Panel and Committee members. Finally, the Court is not concerned 
that allowing discovery will chill the "robust debate" necessary 
to make thoughtful disciplinary decisions that follow the 
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procedures outlined in the College's student handbook. 

Therefore, the Court denies the Motion for a Protective Order. 

CONCLUSION 

The Court denies the Motion for Expedited Discovery as 
moot. The Court also denies the 12(b)(1) Motion to Dismiss for 
Lack of Subject Matter Jurisdiction because the plaintiff has 
claimed damages in excess of $75,000, but grants the 12(b)(6) 
Motion to Dismiss Count III for Failure to State a claim because 
the Complaint failed to allege defamation with sufficient facts. 
Count III is therefore dismissed without prejudice. Finally, the 
Court denies the Motion for a Protective Order because Marlboro 
is not a government entity. 

DATED at Burlington, in the District of Vermont, this 5^*^ 
day of August, 2014. 


/s/ William K. Sessions III 
William K. Sessions III 
District Court Judge 
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DOE V. TEMPLE UNIVERSITY, NOT CITED (E.D. PA 09/03/2014) WL 4375613 

IN THE UNITED STATES DISTRICT COURT 
EOR THE EASTERN DISTRICT OE PENNSYLVANIA 

JOHN DOE, 

Plaintiff, CIVIL ACTION 

: No. 14-04729 

V. : 

TEMPLE UNIVERSITY, 

Defendant. 

September 3,2014 Anita B. Brody, J. 

MEMORANDUM 

Plaintiff John Doe (“Doe”) brings suit against Defendant Temple University (“Temple”), 
asserting violations of civil rights, gender discrimination, and breach of contract. I exercise 
jurisdiction pursuant to 28 U.S.C. §§ 1331, 1367. Currently before me is Doe’s motion to 
proceed under a pseudonym. For the reasons set forth below, I will deny Doe’s motion. 

I, BACKGROUND 

On September 22,2012, a Temple student was sexually assaulted. Temple determined 
that Doe was responsible, and initiated disciplinary proceedings against him two days later. At 
the close of these proceedings Temple expelled him. Doe brings suit in this Court alleging that 
Temple violated its own policies and procedures, failed to provide Doe with sufficient notice of 
the charges and allegations against him, denied him access to counsel, and denied him the 
opportunity to confront his accuser in violation of his Due Process rights and enrollment 
agreement with the school. PL’s Mot. 3, ECF No. 2. Doe now moves for permission to proceed 
under a pseudonym. 

II. Legal Standard 

Federal courts strongly prefer open, public proceedings. “Identifying parties to [a] 
proceeding is an important dimension of publicness. The people have a right to know who is 
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using their courts.” Doe v. Megless, 654 F.3d 404,408 (3d Cir. 2011) (quoting Doe v. Blue 
Cross & Blue Shield United ofWis., 112 F.3d 869, 872 (7th Cir. 1997)); see also Fed. R. Civ. P. 
10 (requiring the complaint and other pleadings to “name [] the parties”). Limited exceptions 
exist when a plaintiff can show he reasonably fears that severe harm will result from having his 
or her name attached to a lawsuit. See Megless, 654 F.3d at 408 (quoting Doe v. Kamehameha 
Sch./Bernice Pauahi Bishop Estate, 596 F.3d 1036, 1043 (9th Cir. 2010)). However, 
“embarrassment or economic harm” are not recognized bases to conceal a litigant’s identity. Id. 

The Third Circuit enumerates nine factors for District Courts to consider when 
determining whether to allow a party to proceed under a pseudonym. Those weighing in favor of 
anonymity include: 

(1) the extent to which the identity of the litigant has been kept confidential; (2) 
the bases upon which disclosure is feared or sought to be avoided, and the 
substantiality of these bases; (3) the magnitude of the public interest in 
maintaining the confidentiality of the litigant’s identity; (4) whether, because of 
the purely legal nature of the issues presented or otherwise, there is an atypically 
weak public interest in knowing the litigant’s identities; (5) the undesirability of 
an outcome adverse to the pseudonymous party and attributable to his refusal to 
pursue the case at the price of being publicly identified; and (6) whether the party 
seeking to sue pseudonymously has illegitimate ulterior motives. 

Id. at 409. Against these factors, a court must weigh: 

(1) the universal level of public interest in access to the identities of litigants; (2) 
whether, because of the subject matter of this litigation, the status of the litigant as 
a public figure, or otherwise, there is a particularly strong interest in knowing the 
litigant’s identities, beyond the public’s interest which is normally obtained; and 
(3) whether the opposition to pseudonym by counsel, the public, or the press is 
illegitimately motivated. 


Id. 

III. Discussion 


In this case, the potential harm to Doe and those similarly situated is not enough to 
outweigh the public’s interest in an open proceeding. Sexual assaults on college campuses, and 
the measures universities are taking to respond to these incidents, are important issues 
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commanding national attention. Doe chose not to appeal Temple’s decision internally, an option 
that would have limited public disclosure of his identity. Def s Resp. 2, ECF No. 9. Instead, he 
filed suit in federal court to seek his exoneration. Because “one of the essential qualities of a 
Court of Justice [is] that its proceedings should he public,” Doe’s choice comes with a 
consequence. Megless, 654 F.3d at 408 (quoting Daubney v. Cooper, 109 Eng. Rep. 438, 441 
(K.B. 1829). The dispute, and Doe’s name, will contribute to the current debate about sexual 
assault on college campuses. 

Moreover, Doe does not assert a cognizable harm. Doe warns that allowing the public to 
connect his name with sexual misconduct would result in “further damage to his personal and 
professional reputation.” PL’s Mot. 7. Specifically, he alleges that he will likely he unahle to 
attend medical school unless his record is cleared. Compl. 23-24, ECF No. 1; PL’s Mot 3. As 
discussed, this is exactly the kind of “emharrassment [and] economic harm” that does not 
support the use of a pseudonym. See Megless, 654 F.3d at 408. Judge Goldberg in this District 
has recently reached the same conclusion, holding that diminished chances of acceptance into 
dental school because of expulsion for sexual assault did not warrant a pseudonym. See John 
Doe V. Temple University, Civ. A 13-5156 (E.D. Pa. Aug. 7, 2014). 

Doe’s arguments against an open proceeding are not persuasive. Doe asserts that his 
identity has been kept largely confidential and that he may not continue with the case if this 
motion is denied. PL’s Mot. 8. Because Doe’s complaint alleges violations of his constitutional 
and civil rights, the public would suffer if the suit was terminated prematurely. However, no 
matter how sincere, a plaintiffs “refusal to litigate openly by itself cannot outweigh the public’s 
interest in open trials.” Megless, 654 F.3d at 410-11. 

Finally, Doe maintains that even if the harm to him individually is insufficient that the 
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public has a strong interest in allowing those falsely accused of sexual assault to proceed 
anonymously. Those that have been wrongly accused will be dissuaded from vindicating their 
rights in court because of the increased publicity that accompanies a public proceeding. See Pl.’s 
Mot. 3. 

However, this prediction appears unfounded. There are many examples of plaintiffs 
proceeding with suits in their own names protesting sexual assault discipline from universities. 
See, e.g., Johnson v. Temple Univ.-of Commonwealth Sys. Of Higher Educ., Civ. A. 12-515, 

2013 WL 5298484 (E.D. Pa. Sept. 19,2013), reconsideration denied. Civ. A. 12-515,2014 WL 
3535073 (E.D. Pa. July 17 2014); Dempsey v. Bucknell Univ., Civ. A. 4:ll-cv-01679, 2012 WL 
1569826 (M.D. Pa. May 3,2012); Gomes v. Univ. of Me. Sys., 365 E. Supp. 2d 6 (D. Me. 2005); 
Fellheimer v. Middlebury Coll., 869 E. Supp. 238 (D. Vt. 1994); Ruane v. Shippensburg Univ., 
871 A.2d 859 (Pa. Commw. Ct. 2005). 

IV. Conclusion 

Because the public interest in an open proceeding outweighs the private interests seeking 
anonymity, I will deny Doe’s motion to proceed under a pseudonym. 

s/Anita B. Brody 

ANITA B. BRODY, J. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


JOHN DOE, 

Plaintiff. 

V. 

TEMPLE UNIVERSITY, 
Defendant. 


CIVIL ACTION 
No. 14-04729 


ORDER 

AND NOW, this_3rd_day of September, 2014, it is ORDERED that Plaintiff 

John Doe’s Motion for Permission to Proceed under a Pseudonym (ECF No. 2) is DENIED, 

s/Anita B. Brody 


ANITA B. BRODY, I. 
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PART III: ADDITIONAL INFORMATION 

Background and Information 

NATIONAL CENTER FOR CAMPUS PUBLIC SAFETY 

The National Center for Campus Public Safety's (NCCPS or the National Center) mission is to bring together all forms of 
campus public safety, professional associations, advocacy organizations, community leaders, and others to improve and 
expand services to those who are charged with providing a safe environment on the campuses of the nation's colleges and 
universities. 

The National Center promotes innovative practices specific to campus public safety efforts and develops comprehensive 
responses, resources and strategies, drawing from contemporary practices and the latest thinking on school safety and 
security. In addition, the National Center delivers essential training and technical assistance to campus security teams, student 
affairs professionals and key stakeholders and coordinates resources germane to the safety of students and teachers. 

One of the National Center's main goals also includes developing key partnerships with professional associations, advocacy 
and nonprofit organizations, and government programs to enhance and centralize information and resources that are 
beneficial to the public safety community. 


HISTORY 

The National Center for Campus Public Safety was established in 2013 with a $2.3 million bipartisan grant from the US 
Department of Justice, Bureau of Justice Assistance (BJA). In consultation with key stakeholders and federal partners, BJA 
developed a competitive solicitation (PDF) and received proposals to create and host the National Center. Through this 
process, a cooperative agreement and subsequent funding were awarded to Burlington, Vermont based Margolis ffealy, a 
national consulting firm specializing in campus safety, security and regulatory compliance for higher education and K-12, in 
the fall of 2013. Margolis Healy was charged with establishing and leading the National Center. 

The National Center became a reality after nearly a decade of discussion within the public safety community. In 2004, The 
National Summit on Campus Public Safety was held in Baltimore, Maryland. The summit provided an opportunity for discussion 
and collaboration on more than 20 key campus safety issues. One of the recommendations that came out of the Summit was 
the need for a National Center for Campus Public Safety because there was not a centralized location for the myriad campus 
public safety resources and initiatives being undertaken nationwide, or for the fulfillment of critical information needs. 

Since the tragedy at Virginia Tech in April 2007, several additional high profile incidents have adversely affected college and 
university campuses. These incidents range from natural disasters such as hurricanes and super storms to other rampage 
shooting incidents. In addition, concerns for the prevention of gender and sexual violence on campus (Title IX), recent issues 
of firearms on college campuses, and challenges in Clery Act compliance, etc., have further demonstrated the need for a 
central repository of safety and security information and resources, technical assistance and training to assist institutions of 
higher education (IffEs) in their efforts to enhance campus security and readiness. 
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BJA MISSION 

BJA's mission is to provide leadership and services in grant administration and criminal justice policy development to support 
local, state, and tribal justice strategies to achieve safer communities. BJA supports programs and initiatives in the areas of 
law enforcement, justice information sharing, countering terrorism, managing offenders, combating drug crime and abuse, 
adjudication, advancing tribal justice, crime prevention, protecting vulnerable populations, and capacity building. Driving 
BJA's work in the field are the following principles: 

• Emphasize local control. 

• Build relationships in the field. 

• Provide training and technical assistance in support of efforts to prevent crime, drug abuse, and violence at the 
national, state, and local levels. 

• Develop collaborations and partnerships. 

• Promote capacity building through planning. 

• Streamline the administration of grants. 

• Increase training and technical assistance. 

• Create accountability of projects. 

• Encourage innovation. 

• Communicate the value of justice efforts to decision makers at every level. 

BJA has four primary components: Policy, Programs, Planning, and the Public Safety Officers' Benefits (PSOB) Office. The Policy 
Office provides national leadership in criminal justice policy, training, and technical assistance to further the administration of 
justice. It also acts as a liaison to national organizations that partner with BJA to set policy and help disseminate information 
on best and promising practices. The Programs Office coordinates and administers all state and local grant programs and acts 
as BJA's direct line of communication to states, territories, and tribal governments by providing assistance and coordinating 
resources. The Planning Office coordinates the planning, communications, and budget formulation and execution; provides 
overall BJA-wide coordination; and supports streamlining efforts. 


BACKGROUND: 

In 2004, the National Summit on Campus Public Safety was held in Baltimore, Maryland. The summit provided an opportunity 
for discussion and collaboration on more than 20 key issues. One of the recommendations to come out of the Summit was the 
need for a National Center for Campus Public Safety (National Center) because there is no one location for the myriad campus 
public safety resources and initiatives being undertaken nationwide, or for the fulfillment of critical information needs. With 
the many challenges currently facing campus safety professionals, the complexity of the environment has never been greater. 
The Center is needed to assist campus public safety leaders in navigating this environment. 

Since the tragedy at Virginia Tech in April 2007, several additional high profile incidents have adversely affected college and 
university campuses. These incidents range from natural disasters such as hurricanes and super storms to other rampage 
shooting incidents. In addition, concerns for the prevention of sexual and gender violence on campus (Title IX); challenges 
in Clery Act compliance, etc. all contribute to the opportunity for a central repository of safety and security information, 
technical assistance and training. These concerns highlight the need for a National Center that provides technical assistance 
to Institutions of Higher Education (IHEs) in their efforts to enhance security and readiness on campus. 

In March of 2013, Congress provided funding to the Bureau of Justice Assistance (BJA) for the creation of the National Center. 
In consultation with key stakeholders and federal partners, BJA developed a competitive solicitation and received proposals 
to create and host the National Center. Through this process, a cooperative agreement and subsequent funding was awarded 
to Margolis Healy and Associates, LLC (MHA). 
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